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— the Title and Dignity of) 


COUNTESSfSUTHERLAN D, 


By her Guardians, his Grace John Duke of Athol, Charles 
Earl of Elgin and Kincardin, the Honourable James Wemyſs 
of Wemyſs, Sir David Dalrymple of Hales, Baronet, Sir 
Adam Ferguſſon of Kilkerran, Baronet, Alexander Bofwel 


of Auchinleck, Eſquire, and Tu Mackenzie f Delvin, 
Eſquire. 


Gor- Vestel Sir Robert Cordon of Gordonſtoun, Baronet, has preſented a Petition to his Majeſty, Se forth; 
8 % That in 1517, or tberbabouts, Adam Gordan of Aboyne, having married Elizabeth Sutherland, only Siſter to the 
Ext © late Earl of Sutherland, of the Name of Sutherland, and _ had ſucceeded to the F amily re on the - 
. Death of her Brother, WAS CREATED Earl if Sutnerland and Lord Strathnaver. . 


" ILLIA Mlate Earl of Sutherland died 16th June 1766, leaving the Claimant; his only Child, now 
an Infant Three Years old.—The Guardians of the Claimant were adviſed, that her Right to the 
Title of Honour and Dignity of the Family was equally indiſputable as her Right to the Eſtate; 
both having been — by her Anceſtors in Right of a Female Succeſſion. -:. 54 


That no Record, or other Evidence in Writing, of- the Manner and Limitation of the Creation, have 

* hĩtherto been diſcovered 3 but the Titles and Dignity of Earl of Suther/and and Lord Stratbnaver, with all 
*. the: Privileges foll ſuch Degree of Peerage, have been conſtantly enjoyed and exerciſed by the ſaid 
* Adam, and his Deſcendants in'the Male Line, from the Time of his Creation downwards. 


f ON Earl 4 Sutherland * by his Wife che Raid Elizabeth, a Son, Alexander *ho died before his 
4 


« That Earl Adam was ſucceeded by his Grandſon ( Alexander's Son) John Earl of Sutherland, who was ſuc- | 
e ceeded by his Son and Heir Alexander Earl of Sutherland, who, beſides Jobn, his eldeſt Son and Succeſſor, 
* * another Son, Sir Robert Gordon of Gordaiftoun,” Baronet, the Petitioner's Great-Grandfather. | 3 


« That by the Death of William the late Earl of Sutherland, vithour I0ve Male, the le Male Line t | 
the Second Jobn Earl of Sutherland is extinct and at an End, and the ſaid T itles, Honours, and Dignity have 
% devolved on the Petitioner; and therefore praying, That the Petitioner's Right and Title to the ſaid Ho- 
* nours and Dignity may be declared and eſtablifhed.” 
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cums A Petition was thereafter preſented, on Behalf of the Claiimarit, ſetting forth, © That the Earidemm of * 

tion, «© therland-is one of the moſt ancient Dignities in Scotland; and it appears from he Charters and Title Deeds 
<« of the Family, that the Grants of the Lands and Earldom were uniformly in Fayour of Heirs,-until-limited - © - 
* to Heirs Male in 1601; but the Deſtination to Hei was reſtored by a ſubſequent Charter in 1681, arid - . 
& has not been varied ſince that Period. | 


wb That. in 1514 John then Earl of Sutherland having died without Iſſue, his Siller Eixalelb took the Dig- 
© nity and. Earldom, as Heir to her-Brother, without Challeng e from any collateral Heir Male ; and Adam 
% Gcrdon, Brother to the Earl of Huntly, her Huſband, aſſumed the Title 151 Courtely; in her Right, agree- 
&* able to the ancient Cuſtom which prevailed in Scotland. | 


That in 1 52 75 Elizabeth Counteſs of Sutberland, with conſent of her Huſband, reſigned the Eiridom and 
% Eſtate in Favour of her Son Alexander, and bis n Og the Life-rent to her Huſband Adam Gordon, 
by reaſon of the Courteſy of Scotland.. 


From that Period this Dignity and Eſtate have been etjcyed; in a regular Deſcent from F Aber to Son, 
Mil the Lear 1766, when William the laſt Earl of Sutherlaid” died, leaving this Infant Petitioner, his only 
"Qþild, who apprehends that. ſhe-is clearly intitled to the Dighity by lineal Deſcent.” 


After- 


Petition for Geo, 
Sutherland of 
Forſe claiming 
the Dignity, 


(fa -) 
Afterwards a Third Petition was preſented to his Majeſty, by George Sutherland of Forſe, ſetting forth, 
, 


« That William Earl of Sutherland, died towards the End of the 13th Century, leaving a Son Robert, the 
« Heir of his Titles and Eſtate, (who had Iſſue Male) and a younger Son, Kenneth, (who alſo had Iſſue Male); 
« and your Petitioner is the lineal Male Deſcendant of the ſaid Kenneth. 


« That from the ſaid Robert Earl of Sutherland, the Peerage of this Family deſcended, and was enjoyed in 
« a direct Male Line, from Father to Son, till it came to Jobn Earl of Sutherland, who died without Iſſue, in 
% the Year 1514; when the Family Eſtate was claimed and taken by his Siſter Elizabeth, who inter- married 


« with Adam Gordon, a younger Son of Gordon, Earl of Huntley. 


« That the ſaid Elizabeth, ſometime after the Deceaſe of her Brother, the ſaid John Earl of Sutherland, 
e aſſumed the Title of Counteſs of Sutber/and, and the faid Adam Gordon, her Huſband, took the Title of 
« Earl of Sutherland, and Lord or Baron of Strathnaver, by or under whatever Right or Anthority, is to the 
<« Petitioner as yet unknown; but he conjectures, the ſaid Elizabeth aſſumed the Titles and Honours of the 
Family, in Prejudice of the Heirs Male, upon the Ground that She, tho' a Female, being poſſeſſed of the 
« Eſtate, was intitled to the Honours alſo; and the ſaid Adam Gordon, her Huſband, in Right of his ſaid Wife, 
* aſſumed the ſaid Honours and Dignities, in Virtue of the Courteſy of Scotland: And the ſaid Elizabeth, 
* and her ſaid Huſband, being ſucceeded by Alexander Gordon, their eldeſt Son and Heir, the Succeſſion, 
* both in the Honours and Eſtate, was carried on downwards, from the ſaid Alexander, by Males, in this 
* Gordon Race, from Father to Son, till it came to the late William Earl of Sutherland who died in the Year 


* 1766, leaving Iſſue only one Daughter, Elizabeth. 


« That at the Time of the Death of the above-named John Earl of Sutherland, in 1514, the neareſt Heir 
« Male then exiſting, of the ancient Race of Earls of Sutherland, was by Law entitled to claim the Peerage, 
< in Oppoſition to the above-named Elizabeth, the Heir Female; but the Male Deſcendants of the above- 
% named Kenneth, the younger Son of William Earl of Sutherland, firit above-named, not being, at the Time 
t of the Deceiſe of the ſaid Jobn Earl of Sutherland, in 1514, the neareſt Branch of Heirs Male exiſting and 
4 jnticled, did not, and could not claim. But now, after the Extinction of all the nearer Male Deſcendants 
4 of the ſaid ancient Race of Earls of Sutherland, the Petitioner, the neareſt lawful Male Deſcendant of the 
% above-named Kenneth, the younger Son of William Earl of Sutherland, firit above-named, being the true 
„ and ſole Heir Male of the ſaid ancient Race of Farls, and being adviſed, and humbly conceiving, that the 
« Right of ſucceeding to the Titles, Honours, and Dignities of Earl of Sutherland, and Lord or Baron ot 
* Stratbnaver, and ſuch other Honours and Dignities as belong to the Family, are in Law and Juſtice caſt 
& upon the Petitioner, as being the true and ſole Heir Male of the ſaid ancient Race of Earls of Sutherland ; 
« and therefore praying, that the Petitioner's Right and Title to the ſaid Honours and Dignity, may be de- 


«* clared and eſtabliſked.” 


The Petitions of His Majeſty has been graciouſly pleaſed to refer theſe ſeveral Petitions to the Conſideration of the Houſe 


the three Claim- 


ants referred to 
he Houſe of 


The general Pro- 


Pofitions main - 
tained by the 
ſeveral Claim - 
znts, 


of Lords. 
The Propoſition which Sir Robert Gordon is obliged to aſſert, by his Petition, is, That Adam Gordon of 


Aboyne, was created Earl of Sutherland and Lord Stratbnaver, with a Limitation to the Heirs Male of his 


Body; for if there was no ſuch Creation, he can have no Right to this Honour, 


The Infant Daughter of the late Earl of Sutherland maintains, That the Dignity of the Earldom of Suther- ' 
land, deſcended to Lady Elizabeth, as Siſter and Heireſs of Jobn the Tenth Earl of Sutherland, who, in her 


oron Right, was Counteſs of Sutherland, and to whom the Claimant is Heir General. | 


The other Petitioner George Sutherland contends, That this Honour did not deſcend to Lady Elizabeth, 
but upon the Death of John, the Tenth Earl, in the Year 1514, belonged of Right to the next Heir Male, 
and that he is now the neareſt Heir Male of the ſaid Jobn, tho' no Claim has ever been made by any Perſon in 


that Right, for upwards of 250 Years. =: 


If the preſent Claimant ſhall prevail in eſtabliſhing the Propoſition ſhe maintains, it is a neceſſary Conſe- 
quence neither of the other Claimants have any Right: But though ſhe ſhould fail in eſtabliſhing this 


- Propoſition, it will not follow that the Title mult belong to one of the other Claimants ; for each of them is 


Hiftorical De- 
duction of the 
Title-deeds of 


the Family 
from 1245. 


MH 


bound to make out the Affirmative Propoſition he has undertaken to prove. 


If any Patent of the Honour could be produced, the Controverſy would be very ſhort; but it 
muſt be admitted, on all Sides, that no Patent does exiſt: The Deſcent then of the Honours muſt be 


proved from ſuch Writings and Deeds of the Family, as have eſcaped the Injuries of Time ; from ſimilar or 
analogous Inſtances, and from the general Principles of Law, with regard to the Succeſſion of Dignities. 


It is neceflary, in the firft Place, to trace the Hiſtory of the Family of Sutherland, in order to ſhew in what 
Courſe of Succeſſion the Eſtates of that Family have been held. 


The Thanes of Sutherland are mentioned as early as the Eleventh Century, and the Title of Thane was moſt 


probably converted into that of Earl, by King Malcom 3d, Sirnamed Canmore, who began to reign in the 


Year 1057, and firſt introduced the Title of Ear! into Scotland. 


There are no Records extant of this remote Period, and the moſt antient Deeds of the Family of Sutherland 
have periſhed, —\* | | 
By this means it is impoſſible to aſcertain, with Preciſion, the Pedigree of the moſt antient Earls of Suther- 
land: But from the Year 1245 it is proved, by undeniable Evidence. ; 


In the Year 2275, an Indenture was made between Archibald, Biſhop of Caitbnes, and William Earl of Sutber- 
land, whoſe Father, in the Pedigree annexed is (for diſtinction) c William the 1ſt Earl of ä by | 


| \ ; 


\\ : 
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("$1 
which it appears there had been Controverſies, © Inter Gilbertum, Willielmum er Malterum bonz Memoriæ Fpijz 
copos Cathaniæ, et Nobiles Viros Willielmum, claræ Memoriæ, et Willielmum ejus filium Comites Sutberlandiæ.“ (a) 


William, Earl of Sutherland, who entered into the foreſaid Agreement with the Biſhop of Caithneſs, was 
ſucceeded by Kenneth his Son, who was killed at the Battle of Hall;donbill, in the Year 1333. (5) 


Kenneth was ſucceeded by his Son William the Fourth Earl of Sutherland.—He married Margaret, the 


Siſter of David 11. King of Scotland; who by a royal Grant, in the Year 1347, erected the Earldom into 
a Regality, in favour of this Earl William and Margaret his Wife. (c) 


The Charter grants © quod ip// et hæredes inter ipſos legitime procreandi, habeant, teneant et paſſideant, de 
nobis et heredibus noſtris, Jotum Comitatum Sul herlandiæ in adeo liberam Regalitatem in Perpetuum cum omnibus 


et fingulis Libertatibus, Commoditatibus, Afiamentis, juſtis Pertinentiis et liberis Conſuetudinibus guæ ad liberem Re- 


galitatem ſpetare noſcuntur, in Omnibus et per omnia. ficut aliqua Regalitas per totum Regnum noftrum liberius 
poſſidetur ab aliquo, ſeu tenetur.” (c) 


Jobn the Fifth Earl of Sutherland, ſucceeded his Father, the Grantee of the foreſaid Charter, (d) and was 
ſucceeded by his Son, 


William, (e) who had Iſſue two Sons, viz. 


Rebert, who ſucceeded his Father in the Eſtate and Honours. (f) And 


Kenneth his ſecond Son, who in the Year 1400 obtained from his Brother a Grant of the Lands of Drummoy 
Backies, and others to himſelf and the Heirs Male of his Body, with a Clauſe of Return in Favour of the ] 
and his Heirs, upon the Failure. af che Iſſur Male. of the-Gramtee—fy — — 


The Male Deſcendents of this Kenneth, the Brother of Robert the Seventh Earl of Sutherland, exiſted for 
ſeveral Generations, as ſtated and proved by the Writings mentioned in the Table of Pedigree annexed. 


John, the eighth Earl of Sutherland, ſucceeded his Father Robert, and in the Year 1455 reſigned the Earl- 
dom in favour of Jobn his Son and Heir apparent, who thereupon obtained a Charter under the Great Seal 
proceeding upon the Reſignation of his Father, and granting the Earldom of Sutherland to him, «„ Textxpun 


« illi et heredibus ſuis. Reſervato tamen libero Tenamento totius dicti Comitatus cum pertinen preditto Foanni Pa- 
« tri, pro tempore vite ſuæ. (g) | 


This John became the ninth Earl of Sutherland upon the Death of his Father in 1460, and died ſeiſed of 
the Eſtate under this Charter, in the Year 1508 ; leavin 


Iſſue one Son Jobn, and one Daughter Elizabeth, 
married to Adam Gordon of Aboyne, ſecond Son of George Earl of Huntly (b). 


In 1512, his Son Fobn, the tenth Earl, made up his Titles to the Earldom, by Retour, Precept and Saſine, 
as Heir of the former Inveſtitures (+). | 


In this Retour he is named John Sutherland, and is found to be legitimus et propinguior heres Joannis Comitis 
de Sutherland In the Saline he is named Joannes Sutherland filius et heres Fohannis Comitis de Sutherland. 


In 1514, this John, dying without Iſſue, the Succeſſion devolved on Elizabeth, his only Siſter, the Heir of 
William the fourth Earl by the Charter 1347, and of Jobn the ninth Earl by the Charter 1455. 


— 
_ 


In 1514, Elizabeth was ſerved and retoured Heir in the Earldom of Sutkerland to her Brother Jobn (0 


n 


PRO O FS and AUTHORITIES. 


(a) Indenture dated 10 Calend. Octobris, 1275, in the Claimant's Poſſeſſion. Vide Copy Appendix, No. 1. 

The Tenor of this Indenture ſhows that there were Earls of Sutherland in the Year 1245, for Gi/bert Biſhop of Caithneſs 
_ mentioned, as having had a Controverſy with William Earl of Sutherland, died in 1245.—Keith's Catalogue of 

iſhops, p. 124. 


This Indenture alſo ſhows, that William Earl of Sutherland, who had the Controverſy with Gilbert Biſhop of Caithneſs, 
. to 1245, was dead in 1275, and that William Earl of Sutherland then living was his Son, „ Clare memoriæ — eus 
um. , | 


(5) Letter from the Nobility of Sco/land to the Pope in 1320, ſigned by Willicm Earl of Sutherland. —Fordoun, Vol. 2, 
p. 275.—Renunciation by Kenneth Earl of Sutherland, Son of the deceaſed William Earl of Sutherland, in favour of Regi- 
nald de Moravia in 1330. | 


(e) Charter dated roth October, 1347. 10. Dav. 2. Appendix, No. 2. 


(4) This Jahn was one of the Hoſtages for the Ranſom of King David Il.—And in 1351 and 1357, he is deſigned Sen 
and Heir of William Earl of Sutherland. Rhymer's Fœdera, T. 5. p. 724. | | 


(e) Charter 16th June, 1408, by Mariet Cheyne, Kenotho de Sutherlandia filio quendam Willielmi comitis Sutherlandies. 
Charter 8th fugu/t, 1418, by Andreas de Keith, to Ditto. In the Poſſeſſion of the Claimant Mr. Sutherland. 


Y) Chatter dated 22d January, 1400, Robert Earl of Sutherland, to Kenneth his Brother. 


(s) 2 of Reſignation dated 22d February 1455, John Earl of Sutherland, in Favour of Jobn Sutherland, his Se 
and apparent Heir. 
Royal Charter dated 24th February, 1455, upon the foreſaid Reſignation, by King James II. Appendix, N 


o 4. wt 
| (b) Inſtrument of Saſine, dated 14th December, 1512, Proceeding upon a Precept from the Chancery for infefting Jahn 
utherland as neareſt lawtul Heir of Jahn Earl of * his Father. 8 | 


4 li) Special Retour, dated 3d Ofober, 1514. 
* — 


In 


© x8 
In 1515, by virtue of a Precept ifued from the Chancery, Elizabeth was infeofed in the Earldom (+). 


in the Retour, in the Precept from the Chancery, and in the Saſine thereupon, ſhe is named © Elizabeth 
ce Sutherland, Siſter of the deceaſed John Sutherland, Earl of Sutherland,“ in the ſame manner as her Brother, 
Earl John, was named “ Fohn Sutherland,” ſimply, before his Titles were compleated. Neither Elizabeth, nor 
her Brother John (though at the Time of his Service his Father had been dead four Years) are deſcribed by 
any Name of Dignity.— This evidently ſhews that the Title, as well as the Eſtate, was not underſtood, in thoſe 
Days, to be veſted in the Heir, without the Formality of a Service ; for the Maxim quod mortuus ſaſit vivun, 
did not obtain in the Law of Scotland, either with regard to corporeal or incorporeal Inheritances. 


After Elizabeth had compleated her Right to the Earldom of Sutherland, ſhe conſtantly bore the Title of 
Counteſs of Sutherland (1). 


Her Huſband, Adam Cerdon, according to the Cuſtom of that Age, ſtiled himſelf Earl of Sutherland, as 
Tenant, by the Courteſy, of the Honour. Under that Appellation he is mentioned in various Deeds, but 
he never ſat in Parliament. | | 


In a Charter dated 26 March 1525, granted by him and the Counteſs, though he is deſigned Adam Gordon 
comes de Sutherland, yet the Charter is ſubſcribed thus, Adam Gordon, with my Hand at the Pen led by Mr. 
« Thomas Gadarar, Notar Publick; Elizabeth Sutherland, Counteſs of Sutherland, with my Hand at the Pen led 
« by the foreſaid Mr. Thomas, Notar (m). 


In 1527, this Elizabeth, by the Stile and Title of Elizabeth Counteſs and Heretrix of Sutherland, with conſent 
of Adam Earl of Sutherland, her Spouſe, entered into a Contract with Alexander their Son and apparent Heir, 
. -purporting that the ſaid Elizabeth, with conſent of Adam her Spouſe, ſhall make Procuratory to reſign the 
_ . Earldom of Sutherland in the Hands of the King, © in favour of the ſaid Alexander and bis Heirs, reſerving the 
e frank Tenement (or Freehold) of the ſame to the ſaid Elizabeth and Adam, and the longeſt Liver of them, 

for all the Days of their Lives (u).“ | | 


Immediately upon this, a Procuratory was made by © Elizabeth Sutherland, Counteſs of Sutherland, and here- 
« table Lady of the ſame, with conſent of a noble Lord, Adam Gordon, Earl of the ſaid Earldom of Sutherland, 
<« her Spouſe, for reſigning the Earldom of Sutherland in the King's Hands in favour of Alexander Gordon, 
< Maſter of Sutherland, her eldeſt Son. Reſerving to herſelf and the ſaid Lord Adam her Spouſe, and the 
“ longeſt Liver of them, the frank Tenement of the ſaid Earldom,” Sc. (o). 


Upon this Reſignation James V. King of Scotland, granted a Charter to Alexander Gordon, Son and Heir 
apparent of Adam Earl of Sutherland, and Elizabeth Sutherland, Counteſs of ' Sutherland, his Spouſe, of 
the Earldom of Sutberland, Sc. TEN END e HaBExD totum et integrum preditium comitatum de Sutherland, Sc. 
<* cum pertinen dicto Alexandro Gordon et hæredibus ſuis de nobis, Sc. ades libere, c. ficut dicta Elzabetha 
vel predeceſſores ſui Comites de Sutherland, dium comitatum et terras cum pertinen, de nobis tenuerunt. Reſer- 
e vato tamen libero tenemento totius didi comitatus diffs Elizabethæ Comitiſſæ de Sutherland, et Adæ 
Gordon ſponſo ſuo, RaTionz CurIaLliTaTIs Scoriæ, et eorum alteri diutius viventi pro toto tempore vitæ 


« ſux.” (p). | 
In the preciſe Form of this Charter, Alexander was infeofed 2cth December 1527, (J). 


Alexander died in 1529, before his Father. He was ſucceeded by his Son Jobn, the eleventh Earl of 
Sutherland. © © „ | | | 


The Counteſs died in September 1535, and Adam Gordon in March 1538, (). 


John was ſerved neareſt and lawful Heir to his Father Alexander, 4th of May 1546 (s), and took Infeft- 
ment upon a Precept iſſued from the Chancery, 7th June 1546, (7). | 


* 
* ——_— 


* * _— — —„—-¾- 


PROOFS and AUTHORI TIE. 
(#) Precept, dated 24th October, 1 514. = 


nftrument of Saſine, dated 3oth June, 1515, in Favour of a noble Lady, Lady Elizabeth Sutherland; IWife ef Adam 
Gordon of Aboyne, as Heir of unquhile, John Earl of Sutherland, her Brother. V. 


(1) Charter dated 5th September, 1516, Elizabeth, deſigned Comitiſſa de Sutherland et hæreditaria domina comitatus ejuſdem, cum 
conſenſu et aſſenſu nobilis domini, | Domini Adami Gordon ſui ſponſi, comitis de Sutherland, in favour of John Earl of 
2 3 the ſaid Charter, wherein the Deſignation of the Granter is the ſame as in the Charter. : 

(m) Charter dated 25th March, 1525, in favour of William Sutherland of Duffus. f 

(n) Contract dated och Nevember, 1527. . | 7 85 | 


(e) Procuratory by Elizabeth Sutherland, Counteſs of Sutherland, and heretable Lady of the Fame, with Conſent of a 
noble Lord, Adam Gordon, Earl of Sutherland her Spouſe, dated 10th Nov. 1 527. f 7 . 4 


(p) Royal Charter dated 1ſt December, 1527. Appendix, No. 5. 
(9) Inſtrument of Seaſine thereupon dated, 20th December, 1527. 15 


* 15 . : | 8 bh 
( ) Sir Robert Gordon's Manuſcript Hiſtory, p. 64, Service of Fobn Gordon in the Lands of Aboyne as Heir to Adam, 1ſt Of. 

W J 4 
(5 Retour of the ſpecial Seryice of John Earl of Sutherland as Heir to his Father, dated 4th May, 1546. 


11) Inſtrument of Saſine proceeding upon a Precept iſſued from the Chancery, dated 7th June, 1 546. 1 
Whe | y 


"C'S 


By a Royal Charter, 6th of Auguſt 1546, proceeding upon the ſaid J Farl of Sutherland's own Reſigna- 
tion, the Earldom was granted to the ſaid John Earl of Sutherlend, and Lady Elizabeth Campbell, Counteis of 
Murray, his Spouſe, and longeſt Liver of them in conjunct Fee, © LEN END et Hapzxp, Cc. prafatis Joannt 
« Comiti de Sutherland, domine Elizabethæ Campbell ſue ſponſe et ecrum alteri diutius vivents, in conjun't3 
« infecdetione, et hæredibus inter illos legitime procreatis ſeu procreandis. Quibus deficient, legitimis et pro- 
« pinquioribus hæredibus dicti comitis quibuſcunque ſeu aſſignatis,“ (x). 


Upon this Charter Infeoftment was taken 13th October 1546, (*). 


This John was ſucceeded by Alexander the twelfth Earl of Sutherland, who was infeofed in the Earldom 
vpon a Precept from the Chancery proceeding upon the Retour of his Service, (9). 


In 1580, he reſigned the Earldom in the King's Hands for new Infeofment to be granted “ iz fævorem 
« Joannis magiſtri Sutherlandiæ, dicti comitis flii primogeniti, heredum et aſſignatorum dicti Fohannis quorum- 
e cunque.“ Reſerving the Father's frank Tenement and Life- rent Right ot the whole Earldom, (⁊). 


Upon this Reſignation, James VI. granted a Charter of the whole Earldom in four of the ſaid John Maſter 
of Sutherland,” and his Heirs and Mignies whatſoever, (2). 


This Earl Mlexonder died in 1594, leaving, beſides his eldeſt Son John, who ſucceeded him in his Honours 
and Eſtate, two Sons, viz, | 


Robert, a ſecond Son, Anceſtor of Sir Robert Gordon of Gordonſton, Baronet, now claiming the Dignity of 
Earl of Sutherland, as Heir Male deſcended of Adam Gordon and Elizabeth Counteſs of Sutherland. 


And Alexander, a third Son. 


Jobn, the thirteenth Earl of Sutherland, having, in 1601, reſigned in the King's Hands the Earldom and 
certain detached Parcels of Land lately acquired, did obtain from King James the VIth a Charter of Nowo- 
damus, annexing theſe Lands to the Earldom, and granting the whole Lands and Eſtate of the Earldom 
to the ſaid John Earl of Sutherland, © ſuiſque hæredibus — inter ipſum et dominam Annam Elphbinſten 
« S$utherlandie comitiſſam, ejus ſponſam, legitime procreatis ſeu procreandis; quibus deficient. ſuis hæredibus 
e maſculis, de corpore ſuo legitime procreandis; quibus deficientibus Roberto Gordon, ſuo fratri germano, 
« ſuiſque hæredibus maſculis, de corpore ſuo legitime procreandis; quibus deficientibus Aexanaro Gordon, 
« etiam ſuo fratri germano, ſuiſque hæredibus maſculis de corpore ſuo legitime procreandis; quibus 
« omnibus deficientibus Adamo Gordon, filio legitimo Georgii marchionis de Huntley, ſuiſque hæredibus 
« maſculis quibuſcunque hæreditarie.“ (a.) 


Upon this Charter, Infeoffment paſſed 3d June 1601. (b) 


Fohn the Fourteenth, Earl of Sutherland, was, in 1616, duly ſerved Heir to his Father the laſt Earl in the 
Earldom, and whole Lands thereof. (c) 


In May 1630, the faid John Earl of Sutherland was ſerved Heir in general to John Earl of Sutherland, who 
died in the Reign of King James IV. (d) 


Of the ſame Date he was ſerved Heir in general to William Earl of Sutherland, who died in the Reign 
of King David II.— By this Service the Fury find. Quod quondum Willielmus Sutherlandiz Comes, 
« Attavus quondam Johannis Sutherlandiæ Comitis, Attavi quondam Johannis Sutherlandiæ Comitis, Patris 
C Johannis nunc Sutherlandiæ Comitis, Latoris præſentium obut ad pacem et fidem quondam S. D. N. 
“ Davidis Dei gratia Scotorum Regis, bonæ Memoriæ; Er quod dictus Johannes nunc Sutherlandiæ 
« Comes eſt legitimus et propinquior heres ejuſdem quondam Willielmi Sutherlandiæ Comitis Attavi quon- 
« dam Johannis Sutherlandiæ Comitis, Attavi quondam Johannis Sutherlandiæ Comitis ſui Patris.“ (e) 


In 1662, the ſaid John Earl of Sutherland, having reſigned the Earldom in the Hands of the King, a 
Charter was obtained from King Charles the Second, granting the Earldom and whole Lands thereot to 
eorge Lord Strathnaver, eldeſt lawful Son of the ſaid John Earl of Sutherland, et hæredibus ſuis Maſculis 
« Cognomen de Gordon uten, et Inſignia familiæ de Sutherland gerentibus, et Aſſignatis ſuis quibuſcun- 
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PROOFS and AUTHORITIES. 
(u) Charter by Queen Mary, dated 6th Auguf? 1546. Appendix, No. 6. 
(*) Inſtrument of Saſine, dated 13th Ofober 1546. 


O) Retour dated 8th Fuly 1573; and Inſtrument of Saſine (containing the Precept for Infeofment) dated 27th Fuly 1573. 
(z) Royal Charter dated 23d March 1 580, and Infeftment thereon 11th June 1 583. Vide Charter, Appendix, No. 7. 
(a) Royal Charter dated 29th April 1601. 

(5) Inſtrument of Saſine dated 3d June, 1601. 

(e) Retour of the ſpecial Service of John Earl of Sutherland, dated 4th June 1616. 


1602 Retour of the general Service of John Earl of Sutherland, as Heir to his Anceſtors therein named, dated 14th May 


(e) Retour of Do. to Do. —of the ſame Date, 


B © que.” — 


16 


« que. And in virtue of a precept Proceeding upon the ſaid Charter, George Lord Strathnaver was infeofed 
in the Eſtate of the Earldom. (F) 


In 1681, this George Lord Strathnaver, then become Earl of Sutherland, obtained, upon his own Reſigna- 
tion, a Charter from King Charles the Second, of the Earldom and whole Lands thereof, in favour of John 
Lord Strathnaver, his only lawful Sen. Et hæredibus Maſculis legitime procreatis ſeu procreandis inter 
« eundem Joannem Dominum Strathnaver et Dominam Helenam Cochrane, <jus Sponſam ; Quibus deficien- 
e tibus Hæredibus Maſculis per dictum Dominum Strathnaver in quovis alio legitimo Matrimonio legitime 
4 procreand ; Quibus deficientibus dicto Georgio Comiti de Sutherland et hæredibus Maſculis ex ejus Cor- 
« pore cum Domina Jeanna Wemyſs Comitiſſa de Sutherland ejus Sponſa, vel in quovis alio Matrimonio 
cc . procreat vel procreand; Quibus deficientibus Hæredi femellæ, natu maximæ, legitime procreat 
« vel procreand per dictum Joannem Dominum Strathnaver, cum præfata Domina Helena Cochrane, ejus 
<« Sponſa, ſine Diviſione, et hæredibus Maſculis ex — hæredis femellæ Corpore legitime procreand; Qui- 
bus deficientibus filiæ legitimæ natu maxima ejuſdem hæredis femellæ et hæredibus maſculis ex ejus Cor- 
<« pore legitime procreand.” And failing theſe to the Earl's Heirs Female, and to ſeveral other Heirs and 


Subſtitutes therein named. (g) 


In Virtue of a Precept proceeding upon the foreſaid Charter, the ſaid John Lord Strathnaver was infeofed in 
the ſaid Earldom, 23d May 1687. (5) | 


In March, 1796, the ſaid Fohn, the 16th Earl of S4therland, obtained, upon his own Reſignation, a Char- 
ter under the Great Seal, of the whole Earldom and Lands thereof, in Favour of William Lord Strathnaver, 
his only Son, Et hæredibus maſculis procreatis ſeu procreandis enter illum et Dominam Catharinam Mori- 
« ſon Sponſam dicti Gulielmi Domini Strathnaver; Quibus deficientibus hæredibus Maſculis legitime pro- 
« creandis per dictum Gulielmum Dominum Strathnaver cujuſvis alius Maritagii; Quibus deficientibus dicto 
« Joanni Comiti de Sutherland ſibi ipſi et hæredibus Maſculis legitime procreandis ex ſuo Corpore ; Quibus 
« deficientibus Hæredi femellæ, natu maximæ, legitime procreandæ ex corpore dicti Gulielmi Domini 
4 Strathnaver, natu maxima ſemper ſucceden fine diviſione, et hæredibus maſculis ex ejus corpore, &c.;“ 
And failing theſe to the Earl's Heir Female, and ſeveral other Heirs and Subſtitutes therein mentioned. (i) 


Upon this Charter, Infeoffment was taken 27 May, 1707. (K) 


William, Lord $:rathnaver, the Grantee of the foreſaid Charter, having predeceaſed his Father, was ſuc- 
ceeded by his Son 


IVilliam, the 17th Earl of Sutherland, who in 1723 was ſerved Heir to William Lord Strathnaver, his Father, 
and was duly infeofed 12 January, 1737. (I 


He died in 1750, and was ſucceeded by his Son 


William, late Earl of Sutherland, who died 16th June, 1766, having the Claimant, his only Child, then an 
Infant one Year old. (m) 


By the Tite- From this Summary of the Hiſtory of the Family it evidently appears, that from the Year 1347 (the Date of 
Sf the Ealdem the firſt Grant now extant) down to the Year 1601, the Eſtate of the Earldom was held under a Series of 
was ſertled upon Deeds, the Limitations of which, are either 20 the Heirs of the Marriage, where a Marriage gave Occaſion to 
from 1347 o the Inſtrument; or to Heirs geherally by the Words haredibus ſuis, or heredibus quibuſcunque, or heredibus et afſig- 
8 natis quibuſcunque, where the Inſtrument took its riſe from Family Settlements, between the Anceſtor and the 

preſumptive Heir : It appears alfo, that in a Conveyance of particular Lands, in 1400, as an Appanage to a 
younger Son of the Family, though the Lands are limited to him and the Heirs Male of his Body, the Rever- 


ſion is limited to the Earl and his Heirs. 


It may therefore be aſſumed as a certain Propoſition in Fact, That at the Death of Earl Jobs in 1514 the 
whole Eſtate of the Earldom, both in Poſſeſſion and Reverſion, ſtood limited to Heirs general. ; 


The Point then to be proved is, that Elizabeth, the Siſter and Heireſs of Earl John, was intitled to the Ho- 
nour in her own Right, as it is certain ſhe was intitled to the Eſtate. 


It would perhaps be ſufficient to ſhew, that the Dignity was enjoyed by her and her Deſcendants, and to 

call upon thoſe who difpute her Right, to prove that there was any new Creation of the Honour in Favour ei- 
ther of her or of her Huſband ; and if no ſuch Creation can be proved, the Concluſion from thence ſeems 
abſolutely certain, that the ancient Honour was derived to Lady Elizabeth from her Anceſtors, and from her 
to her Deſcendants ; conſequently the Claimant will be intitled. But the Claimant will go further, and by 

_ eſtabliſhing juſt Principles, will refute the chimerical Notions on which the Claims of both her Antagoniſts muſt 
be grounded : For Sir Robert Gordon, as well as the other Claimant, muſt found his Pretenſions upon a ſup- 
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PROOFS and AUTHORITIES. 
(f) Royal Charter, dated 21ſt February 1662, and Inſtrument of Safine, dated 28th April 1662. 
C Royal Charter, dated 24th June 1681. 
(5) Inftrument of Saſine, dated 23d May 1687, reciting the Precept, from the Chancery, verbatim. 
(i) Royal Charter, dated 29th March 1706. | 
(t) Inſtrument of Saſine thereon dated, 27th May 1707. 


2 Retour of the ſpecial Service of J/illiom Earl of Sutherland, dated 7th January 1723. Inſtrument of Saſine, 12th 
anuary 17 37. 


(m) To be proved by parole Evidence. 


YE 


poſed 


'” ap 9 
poſed Predilection in the Law of Scotland to the Male Succeſſion, by which Lady Elizabeth was excluded 


though that Argument is deſtructive of his own Claim, if the Exiſtence of an Heir Male to Earl Jobn is made 
out by the other Petitioner. 


AY 


* 
o 


} 
| \ 
2 
9 
._ 


" 


| The following Propoſitions are therefore ſubmitted, as clearly founded in Law. 


e 


tle, 


PROP. I. © That as far as Hiſtory and Records reach, the Female Succeſſion in Land Eſtates has been eſta- 
« Bliſbed in the Law of Scotland.” 


Authority and Uſage are the only Evidences of the common Law of a Kingdom. 
The Authority of every Book of the Law of Scotland is equally ſtrong in Favour of the Propoſition, 


The moſt ancient Book of the Law of Scotland is the Regiam Majeſtatem, recognized as authoritative by the 
54th Act Par. 3d Ja. I. 1425.—TheFemale Succeſſion 1s there eſtabliſhed in expreſs Terms (n) And in all the 
other Paſſages referred to in the Notes, from Balfour, Preſident of the Court of Seſſion in the Reign of Queen 
Mary, and from Sir Thomas Craig (0). 


It is needleſs to add that all the later Authors lay down the ſame Doctrine. 


The numerous Inſtances of the Female Succeſſion in every Age, which cannot be controverted, (ſome In- 
ances whereof in the earlieſt Times, are ſubjoined in the Appendix, No. 8.) are ſufficient to ſhew that it was as much 
the common Law of Scotland, that in Default of Males of the ſame Degree, Females were admitted to the Suc- 
ceſſion, as that the eldeſt Son ſucceeded in Preference to the younger. | 


The Diviſion of Lands among Heirs Portioners (Parceners) ; the Allotment of indiviſible Subjects, as Ju- 
riſdictions, the Capital Meſſuage, and the like, to the eldeſt Daughter; the Ward of Females, and the Power 
of the Superior in their Marriage; all which have exiſted from the moſt remote Antiquity, as Parts of the 
common Law of Scotland, neceſſarily ſuppoſe that the Female Succeſſion was eſtabliſhed by that Law. 


In Support of all theſe Authorities there may be added that of the King and Parliament of Scotland. 
Thus in 1476 James III. revoked in Parliament all Gifts of Lands, Sc. and“ Taillies maid in his tender Age 
fra the Righteous Aires.” —Parl. 9. ch. 71. 


Thus in 1493 James IV. revoked in Parliament © all Taillzies maid fra the Aires General to the Aires Mail 
of ony Landis in the Kingdom.“ Parl. 4. ch. 51. 


Unleſs upon the Suppoſition that the Succeſſion of Heirs General was eſtabliſhed by the Law of the Land, 
ſuch Revocations would have been unmeaning and abſurd. 


PROP. II. “ That by the Words of Limitation of an Eſtate in an ancient Charter, to the Grantee, ET HARE- 
DIBUS de CORPORE suo LEGITIME PROCREATIS VEL PROCREANDIS, er to the Grantee ET HAREgDIBUS 
SUIS, were underſtood Heirs GENERAL, and not HEigs MALE. 


The Purport of theſe Words at preſent cannot be doubted ; and there is as lictle Reaſon to doubt that, in 
former Times, they were conſtrued in the Extent that the natural Senſe of the Words imports. When it ap- 
pears that by the common Law Females were Heirs in their Order of Succeſſion, how could it be imagined 
that a Term deſcriptive of all Heirs was meant to exclude one Species of Heirs? 


Bur it can be fully ſhewn, that long before the Year 1514, when the Intention was to limit the Succeſſion 
to Males, in Exclufion of Females, it was done by very expreſs Words. | 


Robert Bruce, before his Acceſſion to the Crown, was poſſeſſed of the Earldom of Carrick, in Right of his 
Mother Martha Counteſs of Carrick. | 


After his Acceſſion to the Crown, he granted his Earldom of Carrick to his Brother Edward Bruce. 


The Grant is upon Record, and runs thus; „ TENEND. Edwardo Bruce et Hæredibus Maſculis de Corpore 
© ſuo et Heredum ſuorum exeuntibus, et tantummodo per lineam rectam et Maſculinam, continue deſcendenti- 
bus, niſi in caſu quo fuerint plures fratres Germani ſuperſtites, in quo caſu, decedente primogenito, fine 
« Hazredibus Maſculis de Corpore ſuo procreatis, ſecundo Genitus in dictum Comitatum hæreditarie eidem 
„ ſuccedat, et fic de aliis hæredibus (p).” | 
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(n) Regiam Majeſtatem, lib. 2. cap. 25. & Annot. ibid. cap. 28. F 2. Cap. 29, 30, 3! 34» 41. Cap. 42, 5 2 
Cap. 48, 49, 57, $10. Cap. 60. 5 3, 4, Cc. Cap. 70. 


— — — 


(e) Balfour's Practiques, tit. Heirs and Succeſſors, p. 221. $ 1. „ Immediate Heiris are the Sone and the Dochter.” 
84. 9 ony Man deceis, leivand behind him an Dochter, ſcho ſould ſucceed to him as Air to all and haill his Heri- 
tage, &c. 

Craig de feudis, lib. 2. dieg. 16. defines a feudum talliatum thus: © Quod excluſis farminis, LICET VERE HEREDES SINT, 
„ hxreditatem ad maſculos, vi proviſionis, trahat.” And Book I. dieg. 10. f 6. has theſe Words: An autem hic dici 

\ © poſit quod ſupra de feudo proprio diximus, nempe ſemper præſumi maſculinum feudum niſi conceſſio mentionem fecerit 

fœminarum, quæri poteſt, cum feudum maſculinum fit tantum proprium feudum ; quod quidem in jure ſemper præſumitur 
„ niſi contrarium exprimitur. Uſus tamen noſter longe diſſentit ; preſumit enim feudum ad feminas æque ac mares deſcendere, niſ 
&* expreſſe hæredibus maſculis fuerit proviſum.” And again, ſpeaking of the Origin and Progreſs of the Law af Scatland, he 
ſays, lib. 1. dieg. 8. F 2. Et in Macbetho quædam de ſucceſſione forminarum cayentur, et ne fœmina keres feudi, do- 
5 mino ſuo invito, nubat.“ | | 


e) Charter from the Records, Rol. 1. No. 45. 
5 


(18 ) 


It is remarkable upon this Charter, how many Words are employed to deſcribe what, in a more verboſe 
Age, would have been deſcribed by the Words, Heirs Male of lis Body, The Reaſon of this Anxiety is ob- 
vious; the Words brredum ſuorum having been employed, the Writer of the Charter was afraid leſt theſe 
Words might be conftrued, to give an Eſtate in Fee to a Male Heir of the Body of the firſt Grantee, altho? 
deſcended from a Female; and to guard againſt this, he has added a very ſpecial and minute Deſcription of a 


continued Male Succeſſion. 


An Iaſtance ſtill more ſtriking occurs in a Charter granted by David the Second, Son of Robert Bruce. 


David the Second granted the Earldom of Roſs, to William Earl of Roſs, „ Et hæredibus ſuis Maſculis 
« de Corpore ſuo; Quibus deficientibus Waltero de Leſley Militi er Euphemiæ (the firſt Grantee's Daughter) 
% Sponſz ſux,” et eorum diutius viventi et hæredibus de ipſa Euphemia legitime procreatis ſeu procreandis ; 
Ita viz, ut ſi Heres Maſculus de ipſa Euphemia non exierit, et plures de ſe habuerit filias, ſenior ſemper 
e filia, tam ipſius Euphemiz, quam ſuorum hæredum de fe exeuntium, deficientibus hæredibus Maſculis, 


ti habeant totum jus ad integrum dictum Comitatum, {ine diviſione aliquali.“ (9) 


From this Charter it is evident, that when a Grant was meant to be limited to Heirs Male, Heirs Male were 
therein ſpecially expreſſed. 


It is alſo evident, that a Grant Hæredibus, included Heirs Female; for here the Grant is made, Euphemiæ 
&* et heredibus de ipſa legitime procreatis ſeu procreandis;” and there is an expreſs Proviſo, that in Caſe the 
Earldom ſhould thereby devolve on Heirs Female, the eldeſt ſhould ſucceed, to the Whole, without Diviſion. 


The fame Charter alſo proves, that in the Days of Devid the Second, for preventing the Diviſion of an 
Eſtate among Female Heirs Portioners, a ſpecial Proviſo to that Effect was required. This ſhows not only the 


Antiquity of. Heirs Female, but alſo the Antiquity of Female Heirs Portioners. 


In the ſame manner the Charter before recited, by the ſame King David the Second, in 1347, to William the 
Fourth Earl of Sutherland, and his Wife, the King's Siſter, et hæredibus inter ipſos legitime procreandis, muſt be 
underſtood to comprehend Heirs General, or Heirs Female; for it is impoiſible to imagine that Females, who 
were ſubſtituted in the Succeſſion Deſcendants of the Earl of Roſs, ſhould have Right to that Earidom, and 
that the Females, Deſcendants of King David's own Siſter, the Counteſs of Sutherland, ſhould by the ſame 


Words be excluded from the Succeſſion, - 


The Inſtances that occur in the Family of Sutherland, are extremely ſtrong to this Purpoſe :—Earl Robert 
in 1400, granted the Lands of Drummoy to his Brother Kenneth, and the Heirs Male of his Body ; Remainder 
in Default of ſuch Heirs, to the Granter and bis Heirs.— It is evident, that in this Charter, it was thought 


neceſſary to limit the Succeſſion to the Heirs Male, by expreſs Words. 


At the Time of Earl John's Death, the Titles to the Eſtate were the Charter of 1347; and the Charter of 
1455, to Jobn the Ninth Earl of Sutherland, et heredibus ſuis. Under theſe Titles, Elizabeth took the 
Eſtate of the Earldom, as Heir of the former Inveltitures, there then actually exiſting an Heir Male of the 
Family; viz. John Sutherland, the lineal Deſcendant of Kenneth, the Brother of Robert the Seventh Earl of 


Sutherland. 


PROP. III. ©«Thatas, in ancient Times, Land Eſtates, in Scotland, were deſcendible to Females, as Heirs 
« General; ſo in the like manner, ancient Territorial Peerages were deſcendible ; and did, de facto, deſcend 10 


Females. 


That the moſt ancient Method of conferring Honours in Scotland, was by ereRing certain Lands into an 
Earldom, &c. and inveſting the Grantee in theſe Lands, is a Propoſition which cannot be denied (r). 


The Title of Honour was underſtood, in ancient Times, to be ſo inſeparably connected with the Territory, 
that the Grantee or his Heirs, being diveſted of the Eſtate of the Earldom, from thenceforth ceaſed to enjoy 


the Dignity (S). 


From 
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() Charter dated 25 Augu/?, 1371, from the Records, B. 1. No. 258. Appendix, No. 3. 


(r) In 1312 K. Robert the Firſt granted the following Charter, to his Nephew Themas Randulph, Knight. 
. 4 Robertus, Dei gratia Rex Scotorum, &c. ſciatis nos dediſſe, &c. Thome Randulph militi dilecto nepoti noſtro, pro, 
ce homagio et ſervitio ſuo omnes terras naſtras in Moravia, &c. infra metas et divis. ſubſcriptas (here the Limits are deſcribed) 
c tenendas et habendas dicto Thomæ et hæredibus ſuis maſculis de corpore ſuo legitime procreatis ſeu procreandis, de nobis 
« et hzredibus noſtris in feodo et hæreditate, in libero Comitatu ac in libera regalitate, &c. Quare vicecomiti noſtro de 
« Inverneſs, &c. firmiter præcipimus et mandamus quatenus præfato Comiti et hæredibus ſuis prædictis ac ſuis miniſtris fink 
c auxiliantes, &c. In cujus rei teſtimonium,” &c. Cattular. Mor. fol. 91. p. 2. Lord Kaims's Eſſays on Britiſb Anti- 
quities, p. 103. FS 


From this it appears, SES 
1m, That Thomas Randolph was not formerly an Earl; for in the Beginning of the Charter he is ſtiled Miles. 


2do, That the Lands were not formerly an Earldom; for in the Beginning of the Charter they are called the King's Lands 


in Moray. ; 
3/ic, That immediately after the Clauſe of Erection, the Lands are called Comitatus, and Thomas Randulph is ſtiled 


omes. | 
Sir George Mackenzie ſays, with reſpect to theſe antient territorial Dignities, „ the Nobility of Scotland were declared ſuch 
« by the feudal Erection,“ their Lands being erected by the King into Duchies, Earldoms, c. which did of itſelf make 
c them a Duke or Earl, c. in whoſe Favour their Lands were fo erected.” Chap. 8. of Precedency. 


(s) Themas Earl of Jigton having fold the Eſtate of die Earldom to Arcbilall Douglas, immediately loſt the Title of . 


— 
2 


Fr nnection of Lands and Dignities, it was, That in Caſe of Deſcent, the Heir did not 
an 1 till the Feudal Right to the Lands was actually compleated by Infcof- 


ment (7). 
A Grant of a Comitatus, contained not only Lands but Juriſdictions, to be enjoyed by the Comes; fo that 


: ined Territorial, it was impoſſible to ſeparate them from the Territory: The Honours 
OY oted wich the Lands and Juriſdictions, and were poſſeſſed with them. 


If Land Eſtates were deſcendible, and did, de facto, deſcend to Females, there is no room for ſuppoſing, 
that that particular Land Eſtate, called a Comitatus, was not deſcendible, or did not, de facto, deſcend to 


Females. 


That a Comitatus implied Juriſdiction, will not vary the Caſe, or limit a Comitatus to the Male Line; 
for every Barony implied Juriſdiction 3 and yet it cannot be diſputed, that Baronies did deſcend to Females. 


Beſides there are many Examples of Juriſdiction having been expreſsly granted to Heirs General, and en- 
joyed by Heirs General (). | 


Nay more, Women have been directly named and ſubſtituted in the Grant of an Office (x). 


Nor was there any thing anomalous in this; for during the Nonage of the Female Heir, the Sovereign 
held Poſſeſſion by virtue of be Ward, and as ſoon as ſhe became marriageable, the Sovereign provided a 
afbandfor her, f tHat che Juriſdiction might at all Times, and in every Event be properly adminiſtred. 


Indeed it may ſeem ſuperfluous to ſhew that antient territorial Honours were deſcendible to Females; and 
that there was no Impropriety in ſuch Deſcent, when it is certain that de facto they did fo deſcend (y). 


It 
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and was ſtiled Thomas Fleeming of Fulwesd, dudum Comes de Wigton ; and Archibald Douglas became thenceforth Earl of Jig- 
ton. This is proved by the following Charters on Record: 

Imo, Charter of Confirmation by King Robert IId. dated 8th February, 137 1-2, reciting and confirming a Charter dated 
16th July, 1371, whereby Thomas Fleeming, Earl of Wigton, diſpones to Archibald Douglas, Knight of Gailawaey, the Earl- 
dom of Higton, with the Pertinents. Authenticated Copy from the Records. 

'. 240, Charter of Confirmation by King Robert IId. dated 20th June, 1375, confirming a Charter in 1372, granted by the 
faid Themas Ficeming, Laird of Fulwood, dudum Comes de Migton, to William Boyd. | 

3tio, Charter, dated 6th March, 1422, granted by the faid Archibald Douglas, deſigned Archibaldus de Douglas, Comes de 
Migton, to Chriſtian Ramſay. | 

In 1503, the Archbiſhop of St. Andrews, Brother of King James the Fourth, who, in 1487, had been created Duke of 
Roſs, Marquis of Ormma, &c. teſigned the Eſtate of the Dukedom into the King's Hands ad perpetuam remanentiam. But 
as this could not be effected without his loſing the Titles of Honour, he reſerved the principal Meſſuage, or ſome Parcel of 
cach 2 to preſerve the Titles. This appears from the following Reſervation in the Inſtrument of Reſignation, dated 
i5th May, 1503. 

*% Reſervato tamen, dicto illuſtriſſimo principi et reverendiſſimo patri ad vitam, montem de Dingwall, juxta villam ejuſdem 
pro dicto nomine dignitatis dicti ducatus (Roſs) ac montem de Ormond, pro ſtilo nominis marchionatus ejuſdem, nec- 
non Redcaſtle de Ardmanoch, pro ſtilo dignitatis ejuſdem comitatus, et montem caſtri de Brechin, cum hortis ejuſdem, 
pro nomine dignitatis dicti dominii de Brechin et Naver.“ —Af authenticated Copy of the original Inſtrument, 


(t) Tt appears from the Service and Infeftment of John, the tenth Earl of Sutherland, in 1512, that he did not aſſume 


the Title of Honour till his feudal Right to the Eftate was compleated : And this further appears from the Service of 
Elizabeth, his Siſter, in 1514, both ſtated above. 


(x) Thus the Office of Conſtable of Scotland was granted Gilberto Hay militi, et heredibus ſuis. Charter publiſhed in 
Anderſon's Diplamata Scetiæ. 


The Sheriffship of Aberdeen was granted to William Earl of Errol, et heredibus ſuis. Charter, dated 10th Feb. 1510, from 
the Records, B. 16. No 30. | 


(x) Thus the Office of Mair of Fee of Aberdeenſhire was granted to George Biſſet, and Margaret Leſlie his Wife, and the 
longeſt Liver of them, in conjunct Fee, and to the Heirs procreated or to be procreated between them. Charter, dated 
16th July, 1521, from the Records, Book 20. No. 72. 

'The Royal Charter containing this Grant proceeds upon the Reſignation of Margaret and Elizabeth Leſſies, Proprietors of 
the ſaid Office, as Daughters and Heirs of Patrick Leſlie of Pitmuckflon. | 

Thus alſo King Nobert II. granted certain Lands, et officium Serjandiz vicecomitatus de Dumbritton, Murthaco filio 
© Malcolmi, et hzredibus ex ejus corpore; quibus deficien. Thomæ fratri ejus, et hæredibus ex corpore ejus; quibus de- 
e ficientibus, Elizabeth, filiz dicti Malcolmi. Charter from the Records, Roll 5. No. 26. | 

Robert II. granted the Offices of Sheriff and Foreſter of Clackmannan to William Monteith, Son and Heir to Marjory Stir- 
ling, and 10 Elizabeth his-Wife, i et eorum diutius viventi et hæredibus inter ipſos ; ſalvo dictz Mario:z, libero tenemento 
omnium præfatarum terrarum, tenementorum et officiorum, pro toto tempore vitæ ſuæ. 


(y) Gilchrift comes de Angus made a Grant to the Monaſtery of Aberbreiboct of the Churches of Monifod, Murrans, Ke- 
rimor and Strathefiyn,—Chart. Aberbrothack, Vol. 1. fol. 28. His Son Duncan comes de Angus confirmed this Grant in the 
Reign of William I. ibid. | 

His Grandſon Malcom comes de Angus alſo confirmed this Grant.—ibid. | | 

His Great Grandaughter and Heir was Matildis commitiſſa de Angus; ſhe married, iſt John Cuming, who bore the Title 
of comes de Angus, —** Obiit Johannes Cuming comes de Angus in Francia.” — Chron. de Melros, ad. an. 1242. 

This Matildis confirmed the Grants made by her Predeceſſots in the following Words, Univerſis Sanctæ matris ecclefiz 
“e filiis, Matildis comitiſſa de Angus ſalutem. Sciant preſentes et futuri me in legitima poteſtate viduitatis meæ exiſtentem, 
conceſſiſſe et hac charta meã confirmaſſe Deo et eccleſiæ Sanctæ Thomæ Martyris de Aberbrothock, et monachis ibidem 
* Deo ſervientibus et ſervituris, donationem illam quam Gillechriſt comes de Angus, proavus meus eis fecit videlicet de 
** ecclefiis de Monifod, &c. tenend. et habend, ficut cartæ ptedicti Gillechtiſt comitis, proavi mei, et aliorum anteceſſo- 
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It may be objected, that territorial Dignities were, by their original Nature and Conſtitution, moſcrline Tiefs 
attended with Offices and Juriſdictions, and that a legal Preſumption from thence arifes in favour of the 
Deſcent of ſuch Dignities io Heirs Male in excluſion of Females, which is ſupported by the Heirs Male actu- 
ally taking the Dignity in ſeveral Inſtances in preference to a nearer Heir Female then exiſting, and by the Re- 
ſignations of ſeveral Dignities made before the Union of the two Kingdoms in favour of Heirs Female, who 
otherwiſe would have been excluded from the Dignity by the Heirs Male; and that upon theſe Grounds Judg- 
ment was given in favour of the Heir Male in the Caſe of the Peerage of Caſfillis, determined in the Houſe of 


Lords 22d January 1762. 


PROOFS and AUTHORITIES. 


tc rum meorum eis inde collatz melius et plenius teſtantur.“ Chart. Aberb. Vol. 1. fol. 52, 53.—The ſame Counteſs 
confirmed other Donations made by her Predeceſſors, ibid. Vol. 1. fol. 75. 
She married, 2dly, Gilbert de Umfraville, who alſo bore the Title of Comes de Angus. —Rymer, T. 2. p. 1082. 
This Matilda or Maud was ſucceeded by her Son Gilbert, who was Earl of Angus as Heir to his Mother,” —Lord Cale, 
4 Inſt. p. 47.—Charter, Gilbert Earl of Angus, to Duncan the King's Judge in Angus. 


Margaret, the eldeſt Daughter of Thomas Stuart Earl of Angus, poſſeſſed the Eſtate and Dignity of Angus—Charter K. 
Robert II. confirming a Donation by Margaret Counteſs of Angus and Marr, dated 10th April 1389, publiſhed in Anderſon's 
Diplomata Scotiæ Lord Cchiltree's Collections MS.—dir James Dalrymple's Collections, p. 364. and 367. 


Adam Comes de Carrick who died in the holy War, had one Daughter and Heireſs Martha, * que fibi in comitatum ſuc- 
« :effit,” ſays Fordoun and other Hiſtorians. —Fordoun, Book 10. Chap, 29. new Edition.—Buchanan Rer. Scot. L. 8. 
Ch. 7.—Lord Ochiltree's Collections MS. | ; | 

Robert Bruce, Lord of Annandale, married this Martha Counteſs of Carrick, and reſigned in Favour of his Son King 
Robert I. this Earldom which belonged to him, © tanquam verus et legitimus dominus prædicti comitatus, ratione Marga- 


<« retz (Marthz) quondam comitiſſæ de Carrick, matris ſuæ.— Record of the Parliament held at Stirling, by Jobn Baliol, 
Rhymer's Fœdera, Vol. 2. p. 614. | 


It appears that the Earldom of Mar, eſteemed one of the moſt antient in Scotland, paſſed three ſeveral Times to Heirs 
Female, 1//, To Margaret Siſter of Thomas Earl of Mar, and Wife of William Earl of Douglas — Lord Ochiltree's Collec- 
tions MS. Record Charters, Roll 5. No. gz. Charter, James Earl of Douglas to Fehn Bannantyne. 24ly, To Iſabel, 
the Daughter of the ſaid Margaret and William, and Siſter of James Earl of Douglas and Mar, who married Alexander 
Stewart, Son to the Earl of Buchan. Charter by 1/abel Counteſs of Mar to Alexander Stewart, Son to the Earl of Buchan, 
«* cauſa contractus matrimonii inter eundem Alexandrum et nos conferend.“ dated 12th Augu/?, 1404. Records, Book 7. 
No. 257.—3dly, Upon a Competition between King James II. and Thomas Lord Erſkine, the one claiming as Heir of Helen, 
the other = Beir of Jabel, both Daughters of Grateney Earl of Mar, Judgment was given againſt Lord Erſtine; but in 1565 
the Honours were reſtored to Jahn Lord Erſtine, the Great-grandſon of Thomas, per modum juſtitiæ; and this was ratified in 
the Parliament 1587. Records of Parliament, Book 17,—AR of Parliament in 1587, ratifying all Rights, Sc. made to 
John Earl of Mar, Great-grandſon of Thomas Lord Erſtine, as Heir by Progreſs to Dame Iſabel Douglas, Counteſs of Mar. 


King Robert II. granted the Earldom of Strath:rn to his Son David, et heredibus ſuis. Record Charters, Book 1. 
No. 294.—And David's only Child, Euphemia, who married Patrick Graham, ſucceeded Earl David, and was ſtiled 
Euphemia, Comitiſſa de Stratherne, Charters, 18th March, 1414, and 1oth Augu/?, 1418. 

Her Son Maliſe Graham was alſo Earl of Stratherne ; ſo ſtiled, Rhymer's Feedera, Anno 1423, vol. 10. p. 309. when he was 
an Hoſtage for the Ranſom of King James I. How he was deſpoiled of that Earldom by the King, and what were the 
tragical 1 of that Act of Power, are Circumſtances too well known from every Hiſtory of the Life and Death 
of James I. | 


King David II. granted the Earldom of Roſs to William Earl of Roſs, © et hæredibus ſuis maſculis de corpore ſuo ; qui- 
& bus deficien, Waltero de Leſlie, militi, et Euphemiz (the Grantee's Daughter ) ſponſæ ſuæ, et corum alteri diutius viventi 
« et hzredibus de ipſa Euphemia legitime procreatis ſeu procreandis,” &c. Record Charters, B. 1. No. 258. 

The ſaid William Earl of Roſs having died without Male Iſſue, was ſucceeded by his Daughter Eupheme, and her firſt 
Huſband, M alter Leſlie; which Malter did thereupon aſſume the Title of Earl of Roſs. Rhymer, T. 7. p. 215. 

This Euphemia Counteſs of Roſs married, 2dly, Alexander Stewart, Earl of Buchan, a younger Son of Robert II. 

Some Miſunderſtandings aroſe between her and her ſecond Huſband ; their Diſputes were terminated by a Judgment which 
the Biſhops of Murray and Roſs, their Ordinaries, pronounced 1389. Chart. Mor. fol. 101.—In this Sentence the Wife 
is called Euphemia, Comitiſſa de Roſs ; the Huſband, Alexander Seneſcalli, Comes de Buchan, et Dominus Roſs, It is impoſſible 
that ſhe could have been called Comitifſa de Roſs, inſtead of Cemitiſſa de Buchan, had ſhe not been Countels in her own Right. 
In the ſame Judgment Mention is made hominum ſuorum of the Counteſs, 


Fergus, Comes de Buchan, granted an Annuity of a Mark of Silver to the Monaſtery of Aberbrothock. His Grant contains 
this Clauſe: © Hanc vero eleemoſinam volo precor et przcipiv, ut heredes mei, in perpetuum concedant ut perſolvant.” 
Chart. Aberbrothock, vol. 1. fol. 63. in the Reign of William I. before 1214. 

He was ſucceeded by his only Child, Margaret, Comitiſſa de Buchan, | 

She married Sir William Cumin, Dominus de Findail. After the Marriage he bore the Title of Comes Buchaniæ. Rhymer, 
tom. I. p. 252-—He died in 1233. Chron. de Melros ad an. 1233. 

After his. Death, Margareta, Comitifſa de Buchan, in legitima poteſlate viduitatis meg, of new granted the Annuity, and 
confirmed the Deed, quam Comes Fergus, pater meus, fecit. uare volo ut præfatam marcam argenti de me et heredibus 
+ meis, annuatim percipiant.” She alſo granted to the Monaſtery of Aberbretheck . licentiam formandi ftagnum (of making 
a oo, aa ant ſuper terram meam de Fordun fine gravi leſione mei et ſucceſſorum meorum,” Chart. Aberbretheck, vol. 1. 

81. | 


Jehn Earl of Buchen had two Sons, Jahn and James. John, the eldeſt Son, was killed at the Battle of Pinky, in the 
Year 1547, in the Lifetime of his Father, leaving one Daughter, Chriſtian. This Lady ſucceeded her Grandfather as 
Cn of Buchan, (Lord Ochiltrec's Collections Ms.) notwithſtanding he left James, his ſecond Son, who had a Son 
called alſo Tamer, neither of whom laid any Claim to the Dignity or Eſtate, Record Retours, Book 7. fol. 45, &c. 

She married Robert Douglas of Lochleven. Of this Marriage there was a Son, James Earl of Buchan, who was ſerved Heir 
to Chri/tian Counteſs of Buchan, his Mother. Record Retours, B. 2. fol. 22. | | 


James died, leaving one Daughter, Mary Counteſs of Buchan, who was ſerved Heir to Chriſtian Counteſs of Buchan, her 


Grandmother, by the ſaid James Earl of Buchan, her Father. Record Retours, B. 6, fol. 42, 60, & 61. 
Several other ces might, if neceſſary, be produced to prove the Sueceſſion of Females in ancient territorial Honours, 
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It has been already ſhewn, that neither Lands; Juriſdictions, Offices, nor Dignities, which in antient 


Times were never held ſeparately from ſome Office, Juriſdiction or Eſtate, were, by any inherent Q uality 
in them, nor by any poſitive Rule of Law, maſculine Fiefs.— Whatever local Cultoms may have pre vailed 


and apparent Heir of George Earl of Errol, and his Heirs Male. Book 31. No. 35: 


in ſome few States of Europe, the Excluſion of the Female Succeſſion never made a Part of the Feudal Law 
at it was received into Scotland. It was not the Law of England from whence a great Part of the common Law 
of Scotland has been derived. It was not the Law of the moſt conſiderable Provinces of France; and it will be 
extremely difficult to ſhew that any Cuſtom was received in Scotland that had no Analogy either to the Feudal 
Law of England or of France.— It was not the Law of the Empire; and in thoſe Parts of Germany where in ſact 
the maſculine Succeſſion has moſt frequently obtained; it is Known to be eſtabliſhed by the pa familie, con- 
firmed by Imperial Reſcripts in derogation of the general Law. —It was not the Law of the more northern 
States: For the Earldom of Orkney, which was a Fief of the Crown of Denmart, or of Nerway, came by an 
Heireſs into the Family of S. C/are.—From whence then ſhould this Law have found its way into Scotland? 
The Anſwer is, It never exiſted but in the Imagination of ſome ſyſtematical Antiquarians, who have formed 
fanciful Plans of feudal Government without the Labour of inquiring into Facts, and have ſubſtituted 
Argument in the place of Evidence. 


That an Heir Male may have in many Inſtances ſucceeded in preference to a nearer Heir Female exiſting 
at the Time, is very certain; but theſe Inſtances may be clearly accounted for by the Title Deeds of the 
ſeveral noble Families where this happened, which ſhew that the dignified Fief ſtood limited at the Time of 
Succeſſion to Heirs Male (a). 


The ſame Limitation to Heirs Male, and not the general Law of Deſcent, occaſioned Reſignations of the 
Dignity in ſeveral Caſes, on purpoſe to obtain new Grants of the Dignity to Heirs General (3). 
Theſe 
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PROOFS and AUTHORITIES, 


(a) The Inftances appealed to in the Caſe of the Peerage of Caffillis, when the Queſtion was determined in the Houſe 
of Lords, were the eleven following, viz. Lorne, Ye/ter, Boyd, Roſs, Fleming, Glencairn, Errol, Lennox, Hume, Deuglus, 
and Crawford. 

In — of theſe Caſes the dignified Fief ſtood limited to Heirs Male at the Time the Heir Female was excluded from 
the Succeſſion, 

1ſt, Lorne, By Charter from King James II. dated 20th June 1452, the Lordſhip of Lorne was granted to Jehn Lord 


Lorne, and the Heirs Male of his Bad); whom failing, to Malter Stewart, his Brother-german, &c. Upon the Death of 


John, who left only two Daughters, his Brother Malter ſucceeded as Heir under this Charter, 

2d. Teller. By Charter dated the penult Day of February 1590, the Lands and Barony of Ye/ter are granted to Milliam 
Lord Hay of Yefter, and the Heirs Male of his Body; whom failing, to James Hay, his Brother-german, and the Heirs Male 
of his Body; and the Lands are alſo erected into a free Lordſhip and Barony. 

From this Charter it appears, that the Lordſhip of Lſter was limited to Heirs Male. Beſides, the Evidence produced in 
the Caſe of Caſſillis was not ſufficient to ſhew that the Heir Male was actually preferred to a nearer Heir Female. 

3d. Boyd. By a Charter of Date 12th January 1591, the Eſtate of this Family was erected into a Lordſhip, in favour of 
Thomas Lord Boyd, and the Heirs Male of his Body.— Book 38. No. 136. 

This being the Deſtination of the Lordſhip, James Lord Boyd is, in the Year 1641, retoured Heir Male to Robert Lord 
Boyd, his Nephew, though it is ſaid to appear from a Saſine, dated the ſame Year, that this Robert Lord Boyd left a Daughter. 

4th. Roſs, By a Charter of Date 13th September 1548, the Eſtate of this Family was granted to James, Son to Ninian 
Lord Roſs, and his Heirs Male. B. 30. No. 169. 

Beſides, the Evidence produced in the Caſe of Caſſillis, of the Exiſtence of a nearer Heir Female at that Time, was in- 
ſufficient to prove the Fact. | 

sth. Fleming. By Charter bearing Date in the Year 1557, confirmed by Queen Mary, James Lord Fleming conveyed 


his Eſtate to his Brother John, his Heirs and Aſſignies; after which John is in many Deeds upon Record called Lord Fleming. 


In the Year 1588, Fohn Lord Fleming, upon his own Reſignation, obtained a new Charter of the Lordſhip, deſcendible 
to Heirs Male. Book 38. No. 292. 

The Conveyance of the Eſtate by James Lord Fleming to his Brother, confirmed by the Queen, explains the Reaſon of 
his having been preferred to the Heir Female, 

6th. Glencairn. The Eſtate of this Family ſtood deviſed to Heirs Male by a Charter dated 27th July 1642, in favour of 
Hilliam Earl of Glencairn. B. 57. No. 77. $a | | 

7th. Errol. By Charter dated 1oth April 1546, the Earldom of Errol is granted to Andrew Hay, Maſter of Errol, Son 


This accounts for the Heir Female in the Year 1562 not having taken the Title. 
8th. Lennox. The Dukedom of Lennox was created by Kin Joon VI. in favour of Eſme Duke of Lennox, and his Heirs 
Male. Book 35. No. 508.—The Heir Female, therefore, — have no Pretenſion to it. 
th. Hume. In Odlober 1516, Alexander Lord Hume was forfeited for Treaſon. 
is Brother George was aftetwards reſtored againſt this Forfeiture, and got back the Lands, together with the Ca/ffrum 
or principal Seat of the Barony ;z which is a Proof that he was Heir to his Brother therein. 
1oth. Douglas, The Deſtination of the Earldom of Douglas in the Year 1449, when William Earl of Douglas, as Heir 
Male, ſucceeded in preference to the Heir Female, does not appear. But in the Year 1409, there is a Charter, Domir ii 
uallis Annandie, in favour of Archibald Earl of Douglas, and his Heirs Male. Rob. 3. Roll. 11. No. 47.—And in January 
1449, there are two Charters in favour of William Earl of Douglas, and his Heirs Mat; one of them of the Foreſt of Ettrick 


and Selkirk, and the other of the Lordſhip and Regality of Galloway. Book 4. No. 109, 110. | 


And in the Year 1541 the ſame William Earl of Douglas obtained a Charter of the whole Earldom, upon his own Reſig- 


nation; which ſhews that he the Heir Male was in Poſſeſſion of the whole Eftate. 


11th. Craufurd. The Limitation of the Earldom of Crawfurd, at the Time that David Earl of Crawfurd ſucceeded to 
the Title, in Preference to the Heir of Line, does not appear. But that he did ſucceed to the Eſtate, as well as the Dig- 
nity, appears from a Charter of King James the Fifth, dated iſt of April 1518, mentioning an Agreement between this 
David Earl of Crawfurd and Alexander Blair, who was the Heir of Line, concerning a Claim which Alexander Blair had ts 
he Eftate in Right of his Mother, Book 22, No. 45. | 


(5) The four Caſes appealed to in the Queſtion concerning the Peerage of Cafſillis, were Kilmarnock, Rothes, Errol, and 
Kinghorn, In fact, none of theſe Cafes do apply to the Queſtion in Hand, as the Reſignations in theſe Caſes were not 


ſimply in favour of Heirs General or Female, but to different Heirs of Taillie both Male and Female. 
it. Kilmarnock, It has been already ſhewn, that the Lordſhip of Boyd was deviſed to Heirs Male, by Charter 12th Ja- 


nuary 1591. 5 1 | 
feen Lord Boyd was raiſed to the Dignity of Earl of K;lmarnect, by Patent to him and his Heirs Male, 17th Auguft | 
"J I, 


| 


Is 


Odjection II. 


ville, Comes de Angus, he is found treating for Alexander III. King of Scotland, anno 1281. Rhymer, T. 2. p. 1082. Sir James 


p. 423, c. Lord Ochiltrer's Collections MS. 


ſavour of the ſaid William Earl of Roſs, After whoſe Death Walter de 
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Theſe Cafes therefore cannot afford any Argument that the Right of the Heir Male was preferable upon 
the general Principles of Law with reſpect to the Succeſſion of Peerages. And with reſpect to the Caſe of 
the Peerage of Caffillis, it was determined upon Principles not only conſiſtent with the Claimant's Plea, but 
tending greatly to ſupport it. For in that Caſe it was proved, that David Kennedy was created Earl of Caffillis 
in 1509: and it clearly appeared he was not created in Parliament; Becauſe the Records of Parliament 
in that Year mention no ſuch Creation: ner by the Erettion of the Lands into an Earldom; becauſe that Erec- 
tion was not made until 1642: nor by Refienation, for there previouſly exiſted no Earl of that Name.—It fol- 
lowed therefore by neceſſary Conſequence that he was created by Patent, and the Eſtabliſhment and Enjoy- 
ment of the Dignity was proved by the Earls of Cafjillis afterwards ſitting in five ſucceſſive Parliaments. —If 
this Patent had exiſted, the Deſcent of the Peerage muſt have been determined by it; but as there was no 
Patent or Inſtrument of Creation limiting the Deſcent, a legal Preſumption was raiſed in favour of the Heirs 
Male, from the Limitations of the Land Eſtate in that Line, both before and after the Creation of the Dig- 
nity, as the molt probable Ground for determining the Deſcent of the Honour : For it appeared by two 
Charters of King Robert III. in 1404 and 1405, by four Charters of King James III. in 1450, by a Charter 
of King James IV. in 1501, and by a Charter of King James the Vth in 1540, that the Lands and Eſtate of 
Caffillis were expreſsly limited to Zeirs Male in excluſion of Females, and theſe Heirs Male were declared to 
be the Head of the potent Tribe of the Kennedies. It was therefore moſt juſtly held that David Kennedy, 
the Perſon enobled, could not have intended to ſeparate his Honours from his whole Eſtate, and from the 
darling Right of Chieftainſhip; nor could the Sovereign have intended to give an empty Title to Heirs 
Female, while the whole Eſtate and the Chieftainſhip were deſcendible to the Heirs Male.—The Principle 
therefore of that Caſe ſeems to be, that in deſcendible Honours, where the Inſtrument of Creation is loſt, 
ſo that the Limitation therein contained does not appear, nor is ſupplied by other Evidence, the legal 
Preſumption is in favour of the Heir to whom the Land Eſtate ſtood limited at the Time of the Creation, whe- 


ther Heir Male as in the Caſe of the Peerage of Caffillis, or Heir General, as in the preſent Caſe. 


Were the Right of the Counteſs Elizabeth in 1514 to be tried at this Day, the Reaſon of the Judgment in 


the Caſe of Caffillis would be ſtrictly applicable to her: She was clearly intitled to the Lands and to the Juriſ- 


dictions of the Earldom.— To whom then but to her muſt the Honours be preſumed to belong? And if 
to her, as Heir of the Body of Earl William, by the Charter 1347, and as Heir General of Earl Jobn, by the 
Charter 1455, of Conſequence to the preſent Claimant, who is the Heir of the Body of Earl William, th 
Heir General of Earl 7obn, and both Heir of the Body and Heir General of Counteſs Elizabeth. | 


Lady Elizabeth did not ſucceed to the Dignity of Counteſs of Sutherland in her own Right; becauſe it 


appears that her Huſband uſed the Title of Earl of Sutherland z and their Deſcendants bore, tor ſeveral Gene- 


rations, the Surname of Gordon. 


No Inference can be drawn from Adam Gordon's aſſuming the Title of Earl of Sutherland: For it is a certain 
Fact, that in ancient Times the Huſband of a Peereſs in her own Right aſſumed the Title of Honour, and 


that it was generally allowed to him by Courteſy.—There are many Inſtances of this in Scotland (c) 
| | | - and 


. 
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PROOFS and AUTHORITIES. 
In 1707 William, then Earl of Kilmarnock, obtained a Charter upon his own Reſignation, granting the Dignity and Eftate, 


not to Heirs Female, but to a Series of Heirs Male, and of Taillie and Proviſion, Records in Chancery, B. 23. Fol. 125. 


2d. Rethes, By a Charter, dated 25th July 1598, the Earldom of. Rythes ſtood deviſed to Heirs Male, without Females 


being ſo much as called in the laſt Place, under the Deſcription of Heirs whatſoever, Book 41. No. 363. 


In 1653 John Earl of Rothes obtained a new Charter upon his own Reſignation, granting the Dignity and Eſtate, not to 
Heirs Female, but to a Series of Heirs Male and of Taillie and Proviſion, Book 58. No. 312. 

3d. Errol. The Earldom of Erral was a Male Fief, by Charter, dated 19 June 1629, without Females being ſo much as 
called in the laſt Place. Book 52. No. 271. 

In 1666 Gilbert Earl of Errol obtained a Charter, upon his own Reſignation, deviſing the Dignity and Earldom, not to 
Heirs Female, but to a Series of Heirs Male, and of Taillie and Proviſion. | 

4th. Kinghorn, Patrick Earl of Kjnghorn was raiſed to that Dignity, by Letters Patent of King James the Sixth, in fa- 
vour of him, and the Heirs Male of his Body. 2 * ; 

In the Lear 1672 Patrick Earl of Kinghorn reſigned his Lands and Dignity, in Fayour, not of his Heirs Female, but cer- 
tain other Heirs of Taillie. Records in Chancery, B. 5. Fol. 6.——And in 1667 he obtained new Letters Patent, ratifying 
the former, and granting the Title to him and his Heirs Male and of Taillie. . 


(e) iſt Inſtance, John Cummin married Matilda, Daughter to Malcolm Earl of Angus, in conſequence whereof he bore 
the Title of Earl of Angus. ©* Obiit Johannes, Comes de Angus, in Francia.“ Chron. de Melroſs, ad annum 1242. 
2. Gilbert de Umfrauille married the ſame Matilda, after the Death of John Cummin. Under the Stile of Gilbertus de Umfra- 


Dalrymple's Collections, p. 367. | 

5 Sir David de Haſtings married Ferpelith, Aunt of Patrick, 6th Earl of Athol. Concerning him Fordun thus ſpeaks : 
« Poſt ejus obitum (Comitis Patricii) David de Haſtings ejus accepit Camitatum provenientem fibi ex parte uxoris ſue, que 
«© erat Matertera Patricii Comitis,” lib. 9. cap. 5g.—Accordingly, in a Treaty of Peace between Henry III. King of Eng- 
land, and Alexander II. King of Scotland, David de Haſtings, Comes Atholie, is one of the Guarantees, 1244. Rhymer, L. 1. 


4+ Jahn de Strabogy married Adda, 9 Pug ary and Heir of the ſaid David dt Haſtings, and of Fernelith his Wife, 
1 1 the ſaid John became Earl of ſibol. Lord Ochiltree's Collections MS. Rhymer, T. 2. p. 266, 553, 558, 594» 
et ſeq. | n 
5. Maliſe Earl of Stratherne married Maulda, only Daughter and Heir of Magnus Earl of Orkney and Caithnefr. In he 
Right he was Earl of Orkney and Caithneſs, Lord Ochiltree's Collections MS. 7 

6. Robert Stewart, ſecond Son of King Robert II. married Margaret, Heireſs of the Earldom of Montieth, and thereupon 


bore the Title of Earl of Montieth, He afterwards obtained a Reſignation of, the Earldom of Fife from Iſabel Counteſs of 


Fife ; upon which he bore the Title of Earl of Fife and Montieth. Sir James Dalrymple's Collections, p. 391. 393. Lives of 
the Officers of State, p. 301. | . 
7. Robert Bruce married Martha, or Margaret, Counteſs of Carrict. r Fordoun calls him comes de Carrick ex parte urorig.— 
lib. 10. cap. 29.— Under that Title he granted a ſolemn Obligation to Alexander III. in 1284. — Rhymer, tom. 2. p. 266, 
Under that Title he, after the Death of his Wife, reſigned the Earldom to his Son in 1293. Nhymer, tom. 2. p. 614. 


8. Walter Leflie married Euphemia, the Daughter of William Earl of Ro as appears by King David 1I.'s Charter in 
| eflie is ſtiled Comes de Roſs, —Rhymer, tom. 7: 


P. 215. | ” Jillian 
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and the like Cuſtom prevailed in England, at a Period much later than the Year 1514 (4). And as to the De- 
ſcendants carrying the paternal Surname, that Uſage has prevailed in almoſt every Inſtance (e). 


Of this Aſſertion, which is ſo evident, and ſo univerſally known, there cannot be a ſtronger Example than 
in the Family of Hunthy itſelf, whereof Adam Gordon was a Son. 


Elizabeth Gordon, the Heireſs of Gordon, married Alexander Seton, Son of Sir William Seton (7). Her Son is, 
in 1421, called Alexander de Seton Dominus de Gordon (g). 


He obtained a Charter of Lands from the Crown in 1439, under the Deſcription of * Ae, de Setcn, 
« filius et hares Elizabethe de Gordon, de eodem (b). — It was not till 1449 that the Family r-afſumed the 
Surname of Gordon, when this Alexander was created Earl of Hunthy.— He was the Grandfather of Adam Gordon, 
the Huſband of Counteſs Elizabeth. 


In like Manner the Earls of Sutherland aſſumed the Surname of Cordon from their paternal Anceftor, and 
continued it for ſome Generations, though they afterwards aſſumed the Surname of Sutherland, which their 
Anceſtors had borne for many Ages before the Days of Adam Gordon. 


In the Queſtion concerning Precendency, between the Earls of Sutherland and Crauſerd, the Court of Seſ- 
ſion, on the 25th of January 1706, . found the Documents produced ſufficient to inſtruit the Prepinguity of Blood 
« and Deſcent of the Dignity from William Ear! of Sutherland, Brother-in-law to K. David Bruce, to John 
« Earl of Sutherland, ſerved Heir to his Father Earl John Anno 1512, and found it not inſtructed by the Decu- 
« ments produced, that the 6, 719.4 of Jobn Earl of Sutherland was conveyed to Elizabeth his Siſter, terved Hcir 
* to him in the Eſtate in the Year 1514. 


In this _—_— the Council on either Side, argued the Cauſe with more Warmth than Preciũon; in parti- 
cular, the Council for the Earl of Crawfurd, laid down certain Principles, as founded in Fas, which a more 
accurate Inquiry into Hiſtory and Records has evinced to be abſolutely and inconteſtably erreneos. 


They aſſerted, 1ſt, That, according to the Conſtruction of the Law in 1347, Heirs of the Marriage, in re- 
ſpect to the Dignity and Juriſdiction, can only be underſtood of Heirs Male (i). 


2dly, That if the Fee was provided (in 1455) heredibus, fimply, and not heredibus quibuſcunque, then 
Heirs Male only were underſtood (&). 


3dly, That Heirs Female were excluded from the Succeſſion of Dignities with Juriſdictions (H. 


4thly, That no Inſtance can be produced, and clearly inſtructed (authenticated) where ancient Titles of 
Dignity have fallen with the Eſtate to Heirs Female (m). 


— 


PROOFS and AUTHORITIES. 


9. William Earl of Douglas married Margaret Counteſs of Marr. Under the Stile of Earl of Douglas and Marr he is 
named in many Royal Charters, —Roll 5th, No. gi, &c. and in Rhymer, tom. 7. p. 175. 
10. Alexander Stewart married Jabel Counteſs of Marr. Under the Title of Earl of Marr he is mentioned as one of the 
Plenipotentaries for treating about Peace with England. —Rhymer ad Ann. 1406. tom. 8. p. 460, Ec. 
11. Patrick Grabam married Euphemia Counteſs of Stratherne. After his marriage he was ſtiled Earl of Stratberne. Char- 
ters 18 March 1414, and 10 Auguf! 1418. —Rhymer, tom. 8. p. 544, & 735. 

12. Walter Stewart, Earl of Athol, Stratherne, and Caithneſs, Son of Robert IT. married the Daughter and Heireſs of Lord 
Brechin.— Although poſſeſſed already of higher Titles of Honour, he aſſumed the Title of Dominus de Brechin ; and ac- 
cordingly a Charter is granted to him Waltero Seneſcallo Dom. de Brechin.—Record Charters, Roll 10. No. 43 & B. 3. 
No. 48.—Rhym:r, tom. 9. p. 418. | | 

13. Sir William Cumin Dominus de Tindail married Margaret Counteſs of Buchan.— After which he bore the Title of 
Comes Buchaniæ.— Rhymer, tom. 1. p. 252. 

14. Robert Douglas of Lochleven married Chriſtian Counteſs of Buchan, and thereupon aſſumed the Title of Earl of Buchan. 


Record of Charters, Book 34. No. 123. 
15. James Erſkine, Son to the Earl of Marr, married Mary D Counteſs of Buchan, and thereupon aſſumed the 


Title of Earl of Buchan. Record of Charters, Book 48. No. 390. Lord Ochiltree's Col. MSS. 


(d) In England this Right was claimed, in the latter End of the Reign of Queen Elizabeth, and in the Beginning of the 
Reign of James the Firſt, by Richard Bertie, in Right of his Lady, who was in her own Right Baroneſs Willoughby de 
Ereſby ; by * Lennard, as Huſband to the Baroneſs Dacres ; by Sir Theodore Fane, as Huſband to the Lady Mary Fane, 
claiming the Title of Bergavenny. In the Arguments of theſe Gaſes many Inſtances are cited where the Title had been 
allowed to the Huſband, ſome modern, and others of great —_— King Henry the Eighth had recognized the Diſtinc- 
tion, that the Huſband was intitled to the Dignity after Iſſue born, but not before; and upon this Ground had rejected the 
Claim of William Wymbiſh to the Title of Tallboys. It appears, that King James the Firſt was diſpoſed to allow the Claim of 
Lennard, from the Weight of a Precedent in the Family of Dacre in the Reign of Henry the Sixth; but the Event happened 
(the Poffibility of which is the ſtrongeſt Argument againſt ſuch a Claim) pending the Queſtion the Lady Dacres died, and 
her Son ant yay entitled to his Writ. Collins's Proceedings and Precedents in Caſes of Peerage, P. 2, 44, Cc. and Authorities 
there referred to. | | 


| (0 Thus the Surname of the Earl of Angus became Douglas inſtead of Stewart, Of the Earl of Marr, Douglas inſtead 
of Marr, and Erſkine inſtead of arr ** Of the Earl of Stratherne, Graham inſtead of Stewart, Of the Earl of Buchan, 
Douglas inſtead of Stewart. And ſo late as 1617, Ershine inſtead of Douglas, 


Y Record Charters, Roll. 11th, No. 32. 

(gs) Rhymer, t. 10. p. 127, 154, 174, 266, 309, 677, 702, Cc. Ger. 

(b) Record Charters, B. 3. No. 176. | 

(i) Printed Memorial for the Earl of Crauford, Page 68, (+) Ditto, Page 50. (% Ditto, Page 69. 


(m) Ditto, Page 69. | 
| D- sthly, 


( 14 ) 
zthly, That if this ever happened it was by a Reſignation ; and in particular, they ſaid, that it cannot be 
initanced, that about that Time (1514), and ſo far backward, ever any Heireſs did carry with her the 


Dignity z but that afterwards, whether ſhe came to marry, or was before married, it gave Occaſion to a new 
Creation (n). 


6thly, That Adam Gordon was deſigned, and called Earl of Sutherland, which could never be but by a new 
Creation; and that his being called Earl from an Abuſe, becauſe married to a Counteſs, was fuch an Abuſc, 
in Titles of Honour, as never was admitted (o). 


7thly, That if Adam Gordon was Earl by a new Creation, no Man can doubt, but the 7 itle was conſerred upon 
bim and his Heirs Male (p). 


8thly, That as the Earls of Sutherland quitted their ancient Name, and took Adam's Name of Gordon, it is 
4 Demonſtration, that they held and derived their Title and Dignity from him as the Firſt Earl (4) 


Theſe Eight Propoſitions may ſerve as a Specimen of the Manner in which the Council for the Earl of 
Cratefurd thought fit to argue their Cauſe. 


The Propoſitions are repreſented as certain, as undeniable, nay, even as demonſtrative; and yet they are 
all fundamentally erroneous, inconſiſtent with Probability, and the Faith of Hiſtory and Records. 


The Circumſtances attending this firſt Interlocutor are ſingular : There were Fifteen Judges preſent; Five 
concurred in the Interlocutor, Two were againſt it; the reſt did not vote. This Circumſtance is mentioned by 
Lord Fountainball, (himſelf one of the * at that Time). He, indeed, ſays, Five or Six were non liguet; 
(did not Vote) but it is plain, that Seven did not Vote, without including the Preſident, who never Votes, 
unleſs in the Caſe of an Equality of Voices (7). 


It is alſo to be obſerved, that the Court did not expreſsly find that the Dignity was not conveyed to Elizabeth, 
but only, that this * was not inſtructed from the Documents produced (s).” 


By this it appears, that they not only allowed to Lord Sutherland the common Privilege of applying for a 
Review of the Interlocutor ; but they alſo pointed out in what particular it was, that they required more 
ſatisfactory Information. 


And by omitting the technical Word “ Decern,” they prevented this Interlocutor from becoming a Decree ot 
the Court. The Words © and Decern,” are the Words which authorize the extracting of a Decree. Hence 
if Lord Crawfurd had propoſed to have the Cauſe put out of Court, he muſt have applied, of new, for the 
Interpoſition of the Judges, in order to authorize an Extract. 


Lord Sutherland put in his reclaiming Petition, againſt the Interlocutor above-mentioned. 


This Petition he introduced with theſe remarkable Expreſſions ; © Your Lordſhips will remember, that be- 
« fore pronouncing the Interlocutor, ſeveral of your Number deſired to be cleared, and that there were but 
« only a Third Part of the Lords, who gave their Opinion in the Terms of the Interlocutor ; and therefore, 
that the Point may be in full Light, both for ſatisfying ſuch of your Lordſhips as did not find it inſtructed, 
that Elizabeth had the Dignity conveyed, as well as the Eſtate ; and alſo, for clearing the Queſtion to the 
* whole Lords, I beg Leave, by Way of Petition, to inform as to that Point only ().“ 


If the Facts here ſet forth had not been conſiſtent with the Knowledge of every one of the Fifteen 
Judges, it is not to be ſuppoſed that her Majeſty's Advocate, who drew up the Petition, would have thus 
averred them in open Court. 


In this Petition, the Cauſe of Lord Sutherland was diſengaged from much of the Rubbiſh of the former 
Informations; the old Materials were arranged in more regular Form, and new Materials were employed. 


The Earl of Crawfurd allo petitioned againſt that Part of the Interlocutor which over-ruled his Plea of 
Preſcription. | 


* 


The Court appointed each Party to put in Anſwers to the Petition of the other. 


Anſwers were accordingly put in for the Earl of Sutherland, but no Anſwers were put in for the Earl o 
Crawſurd. . 


— 


PROOFS and AUTHORITIES. 


(=) Printed Memorial for the Earl of Crauferd, Page 68. (%) Ditto, Page 76. (p) Ditto, Page 72, 
(2) Ditto, Page 72. | 
(7) Lord Fountainball's Words are, There were five of the Lords clear in this laſt Point; two voted againſt it, and 


« five or ſix were non liguet, whether the Eſtate devolving on Elizabeth made the Dignity ceaſe and expire, ſo that it "> 


* on it were, a new Family, having no Claim to the Precedency of the former Earls of Sutherland. Fount, Deciſions, 
0 2. P · 320, ; 


(s) Among the many Miſtakes committed by Mr. Forbes in his Collection of the Deciſions of the Court of Seffion, it is 
not one of the leaſt, that in reporting this Caſe, he ſays, that the Court found, That the Dignity was not conveyed from 
Jahn Earl of Sutherland, who ſucceeded in the Year 1 512 with the Eſtate ta his Siſter Elizabeth.” 


(tr) Petition for the Earl of Sutherland Printed. P. 1, 
. ; & | 


The 


BE 


The Union of the Two Kingdoms Toon after took Place, and from that Time tlie Authority under which 
the Court of Seſſion had entered into the Diſcuſſion of this Queſtion ceaſed. 


de It being proved, that the Female Succeſſion in Lands was eſtabliſhed by the ancient Law and Cuſtom of 
gcotland That under a Limitation, in an antient Charter, Hæredibus ſais, Females were called, and did ſuc- 
ceed ; and that Territorial Honours were deſcendible, and did, in fact, deſcead to Females; it muſt follow, 
that Elizateth Counteſs of Sutherland, did take the Eſtate and Honours, tanquam hareditaria Comitiſſa, as Heir 
of the Inveſtures, in Virtue of the Charters 1347 and 1455, the Earldom being thereby granted to I Hm 
the Fourth Earl of Sutherland, and to John the Ninth Earl of Sutherland, the Father of Elizabeth, et hercdi- 
bus ſuis; for if theſe Words meant Heirs Male, in excluſion of Females, ſhe: had no Right whatever to the 
Land Eſtate, which muſt have been taken by the Deſcendant of William the Sixth Earl of Sutherland, the 
Heir Male of e Family, then actually exiſting, and in Poſicfiion of a Part of the Family Eſtate, granted in 
1400, to his A: tor Kenneth Sutherland, and the Heirs Male of his Body.—lr is therefore humbly hoped, 
it will be found, mat as the Eſtate and Honours deſcended to Elizabeth Counteſs of Sutherland, in her 
own Right, they mult deſcend in the fame Manner to the Claimant her lineal Heir. 


Sir Robert Gordon, in Support of his Claim to this Dignity, muſt neceſſarily maintain the Two following 
y Propoſitions, : 


*© That Adam Gordon, who married Elizabeth, the Siſter of John the Fourteenth Earl of Sutherland, was 
« created Earl of Sutherland, and enjoyed the Dignity in virtue of ſuch Creation.” 


That the Inſtrument of Creation being loft, the legal Preſumption is, that this Peerage was, by its 
Nature and Conſtitution, deſcendible to Heirs Male. : 


Prop, With teſpect to the firſt of theſe Propoſitions, as there exiſted an Heir Male of the Family in 1514, 
there could be no room for a new Creation. 


2dly, Adam Gordon could only be created Earl of Sutherland, in one of four Ways: 1ſt, According to the 
ancient Form, in Conſequence of a Grant of a Comitatus or Earldom. 2dly, By Inveſtiture in Parliament. 
3dly, By Reſignation. Athly, By Patent. 


1ſt, It is not pretended, that there is any Preſumption of a Grant in the ancient Form; on the contrary, the 
Title Deeds of the Family of Sutherland are ſo compleat and connected, at the Period in Queſtion, as to ex- 
clude any Poſſibility of ſuch Grant. | 


2dly. It could not be by Inveſtiture in Parliament, for there is no Evidence of Adam Gordon's having ever ſat 
in Parliament. 


3dly. If Sir Robert Gordon ſays that Adam Gordon might be Earl of Sutherland, by Reſignation, he ſtrikes 
at the Root of his own Argument; for it is undeniable, in Reaſon and in Law, that no one can reſign a 


Title of Honour which is not veſted in him. 


Now who could reſign the Title in Favour of Adam Gordon, but his Wife Elizabeth? Elizabeth therefore, 
according to Sir Robert's Argument, was Counteſs of Sutherland. 


If it be once admitted, that Elizabeth was Counteſs in her own Right, the Title of the antient Earldom was 
1 to Heirs Female; and it is not to be preſumed ſhe reſigned it without Evidence of her actual Re- 
ignation. 


But Sir Robert Gordon muſt further preſume, that Elizabeth reſigned the Honours to her Huſband and the 
Heirs Male of the Marriage, or in other Words, that in order to make Way for him, ſhe diveſted herſelf of 
the Honours, and while ſhe ſtood entitled to an Eſtate and Honours, to her and her Heirs General, ſhe chole 
to leſſen her Intereſt in the Honours, and confine it to her Heirs Male. 


If a Reſignation could be preſumed, it would be a Reſignation to Adam Gordon and Elizabeth's Heirs Gene- 
ral. This would have introduced Adam into the Peerage, without changing the Line of Succeſſion. 


In 17 manner, if a Creation could be preſumed, it would be a Creation of Adam Gordon, as Earl for his 
own Life. 


| 4thly. If Adam Gordon was created Earl of Sutherland by Patent, it muſt have been between the Time of 
the Death of John the 10th Earl of Sutherland, in 1 514, and the 5th September, 1516, in which we find him 
taking the Title of Earl of Sutherland. (u) 


John the Tenth, died in the Year 1514. King James the Fourth was ſlain at Flowden-field, in the Year 1513, 
leaving his Succeſſor, James the Fifth, an Infant. There was no Regent in Scotland till the Duke of Albany 
was received by Parliament, in Jay 1515. (x) If therefore Adam Gordan was created Earl of Sutherland by 
Patent; it muſt have been in the Period between Fuly 1515, and September 1516. 


Now who could grant this Patent to Adam Gordon ? Surely not the King in his own Name; for the King 


* 
* 
— 


PRO OF S and AUTHORITIES. 
(u) Charter, dated 5 September 1516, in Favour of the Earl of Caithneſs, above ſtated. 
(x) Records of Parliament, 1515, 12th Juby. 


Was 
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was an Infant; and as little could the Duke of Albany as Regent; for a Regent in Scetland never had, or pre- 
tended to the Power of conferring Hereditary Titles ot Honour. 


There is an Example where, by expreſs Authority of Parliament, under a Regency, a Peer was permitted 

to change his Title, 15 March 1542. At that Period, Andrew the third Lord Evandale, having ſold his Lord- 

hip of Evandale, had his Title changed to Lord Stewart of Ochillrece. H) But of an original Creation, under 
a Regency, even by Authority of Parliament, there is no Example. 


Indeed there could be none; a Regent is a Tutor, and the Powers of a Tutor are limited to ordinary and 
neceſſary Acts of Adminiſtration ; but the conferring of Hereditary Titles of Honour, can never be held an 
Act of ordinary and neceſſary Adminiſtration. | 


Hence it was determined in Parliament, in 143i, That a Regent could not give away from the Crown any 
Lands that had devolved to the Crown by the Death of a Baſtard without Heirs. (z) 


Hence alſo it was determined in Parliament, in 1434, That a Regent could not reſtore a Perſon forfeited” 
for Treaſon. Sir George Dunbar againſt the King. (a) 


Thus it appears that Adam Gordon could not have been created an Earl by any of the Modes known in the 
Law and Practice of Scotland. 


If he had been created an Earl, he certainly would have taken his Seat in ſome of the Eight ſeveral Parlia- 
ments, which were held at Edinburgh in the Years 1524, 25, 26, 27, 28, 31, 32, and 1535; eſpecially as 
his Brother, the Earl of Huntley, was preſent in theſe very Parliaments, and was one of the King's Governors, 
and Lord Lieutenant of all that Part of Scotland North of the River Forth: And there was no Diſturban— 
ces at that Time within the Kingdom, which could have prevented Adam Gorden from exerciſing all the Rights 
and Privileges belonging to ſuch a Dignity : Nor is it of any Conſequence, though the Title of Earl appears 
to have been given to Adam Gordon in ſome royal Charters and Grants from the Crown, about this Time; for 
none of theſe royal Grants are in favour of Adam Gordon himſelf ; and a Title thus indirectly aſſumed or 
given can afford no Evidence whatever of the Creation of a Peerage, 


Anſw.toProp.z. With reſpect to the Second Propoſition, in Support of Sir Robert Gordon's Claim, it has been already ſhewn, 
that even ſuppoſing a new Creation in favour of Adam Gordon; yet as there is no Inſtrument of Creation limit- 
ing the Deſcent, to legal Preſumption is in favour of the Heir to whom the Land Eſtate ſtood limited at the 
Time of the Creation, which in this Caſe has been proved to be the Heir General. 


Sir Robert Gordon's Claim may be confuted, by only ſtating it fairly.—He is under a Neceſſity of arguing 
thus—Lady Elizabeth Sutherland was not entitled to the Dignity, becauſe it muſt be preſumed, that the Ho- 
nour deſcended in the Male Line, though the Lands and Juriſdictions ſtood limited to Heirs General ; but as 
ſhe and her Deſcendants have in fa& enjoyed it in Excluſion of the Male Line ; therefore it muſt be preſumed 
(though the King had no Right to make ſuch a Grant) that the Title was granted by a new Creation to Adam 
Gordon; and ſuppoſing ſuch a Creation, it muſt be preſumed, that the Grant was limited to him and the Heirs 
Male of his Body, though the Lands and Juriſdictions were at that time, and in a few Years afterwards, by a 
new Charter, to which Adam was a Party, limited to Heirs General, and for almoſt a Century afterwards, con- 
tinued to be ſo without Interruption. | | 


Every one of theſe Preſumptions is a falſe Concluſion. —Ir is not to be preſumed, that the Honours deſcend- 
ed in the Male Line, when the only ground of Preſumption, the Deſcent of the Lands and Juriſdictions, 
without which the Title would be very inſignificant, is ſhewn, in fact, to have been to the Heirs General. 


If this Preſumption, however, could be admitted, it is abſolutely impoſſible that there could be a new 

Creation of Adam Gordon: 1ſt, Becauſe the Crown being in Minority at that Time, there was no Power of 

: e, Honours : 2dly, If Lady Elizabeib had no Right as Heir General, the Heir Male had the Title, 
and the Crown could not diſpoſe of it to his Prejudice. | 


If even the Abſurdity of this Preſumption could be overlooked, the Fallacy of the Preſumption founded upon 
it is no leſs ſtriking; for as no Patent to Adam Gordon exiſts, the Preſumption of Law would not be, that the 
Limitation of the Honour was in fayour of the Heirs Male of the Marriage, but of the Heirs General, to 
whom the Eſtate ſtood limited invariably for 176 Years before that Period, and for 85 Years afterwards. 


The Alteration made by Jobn the 13th Earl, in 1601, can have no poſſible Effect upon this Queſtion ; for 
the Preſumption of Law muſt be founded on the Family Settlement at the Time of Lady Elizabetb's Succeſſion, 
in order to judge by what Right ſhe poſſeſſed, which is the only Point in the preſent Cale. 


Anſwer to Mr, AS to the Claim of the other Petitioner, George Sutherland of Forſe, who maintains, that the Dignity was 
— by it's Nature deſcendible to Heirs Male, and who pretends to be the neareſt Heir Male of Earl Jobn, who 
died in 1514; whatever Advantage he might derive from this Poſition, if the Conteſt were only between Sir 
Robert Gordon and him, it is hoped, that the Arguments already offered are a ſufficient Anſwer, on the Part 
of the Claimant: And it muſt be obſerved, that this Claim is under very peculiar Circumſtances; for he muſt 
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PROOFS and AUTHORITIES. 
(z) Records of Parliament, B. 10. Fol. 76. | 


(2) 10 Parl. Fac. I. Ch. 133. 


5 (a) 12 Parl. Fac. I. Ch. 136. 77 
The Reaſon given by ir George Mackenzie for this Judgment is, Becauſe 4 Regent is a tutor. Obſervations on Act 133. 


found 


Parl. 10. Fac. I. 


(„ 


found it upon a Preſumption, with regard to the Limitations of the Honour, which never entered into the 
Idea of any Perſon, in whoſe Right he claims, from the Year 1514 down to the Year 1768; and he muſt 
therefore inſiſt, that the Lords would preſume in his Favour, without Evidence, what no Perſon intereſted 
in the Matter ever ventured to ſuppoſe in the Courſe of Two Hundred and Fifty Years. 


Upon the whole, it is humby hoped, that the foreſaid Dignity will be declared of 
Right to belong to the Claimant and to her Heirs, 


C. VORK E. 
AL. WEDDERBURN. 


TABLE of PEDIGREE 


— 
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J. 

WIIIIAMu Earl of SurHERLAN p, 
whoſe great-grandfather Walter is ſuppoſed by the fa- 
mily hiſtories to have been Earl of Sutherland in the 
reign of Malcom III. about the year 1097, He Cied in 
1248, and was ſucceeded by | | 

HIS $0ON 


TABLE of PEDIGREE of the Family of SUTHERLAND. 


5 = 
WiLLiam, ſecond Karl of SuTHERLanD, proved by 
agreement, 1oth Calend. October, 1275. He died in 
1325, Was ſucceeded by | 


HIS SON 


KENNETH, third Earl of SUTHERLAND. Proved by Ke- 
nounciation Kenneth Earl of Sutherland, ſon of William 
Earl of Sutherland, to Reginald de Moravia, 1330. Kil- 
led at Hallidon-hill in 1333. Was ſucceeded by 

HIS SON 


„ 
WIlLI Au, tourth Earl, who married Margaret, daughte, 
of King Robert I. Proved by charter, 10th OR. 1347, 
by K. David II. to the Earl and his wife, the king's /i/ter, 
and to the heirs to be procreated between them. He died 
in 1370. Was ſucceeded by 
nis SON 


1 
1 
_ ntth Earl, deſigned in 1351 and 1357 fon and 
eir of William Earl of Sutherland; an hoſtage for the 


ranſom K. David II. Rymer's Fœd. He died in 1389. 
Was ſucceeded by 


HIS SON 


If 

WILLIAM, fixth Earl. Iwo Charters in 1408, and 1418. 
to Kenneth the ſon of William Earl of Sutherland. Died in 
1399. Had two ſons, Robert and Kenneth. Was ſuc- 
ceeded by his ELDEST SON 


Roß T, leventu Earl, Proved by a coarter in 14c0 to his 
brother Kenneth. He died in 1442. Was ſucceeded by 
HIS SON 


I: x, eighth Earl. Proved by initrument of reſignation 


and royal charter thereupon, 22d and 24th Feb. 1455. 
Died in 1460. Was ſucce:ded by X 


HIS SON 


1 
Joux, ninth Earl. Proved by the royal charter before 
mentioned in 1455. He died in 1508; had iſſue one ſon, 
John, and one daughter, Elizabeth, Was ſucceeded by 
HIS SON 


e. tenta Earl. Proved by his ipecial lervice as B. 


8 
- 


to his father, and inſtrument of ſaſine thereupon, 14th De- 


| HIS S1STBR, 


— n 
ELIZABETH, Counteis of Sur RERLAN D. She married 
Adam Gordon, ſecond ſon of the Earl of Huntly, who 
took by courteſy the title of Earl of Sutherland. Proved by 
Special ſervice and infeoffment the 3d Oct. 1514, and 
30th June 1 5555 of Eliz abeth, as heir to her brother. 

Reſignation, Elizabeth, Counteſs, with conſent of her 
huſband, roth Nov. 1527, She had iſſue one ſon, Alex- 
ander, who having predeceaſed her, ſhe was ſacceeded by 


HER GRANDSON | 


| 

Jonny eleventh Earl ot SUTHERLAND. Proved by ſpecial 
ſervice, 4th May 15 46, as neareſt lawful heir of Alexander, 
Maſter of Sutherfand, his father, and retour 23d June 
i567, as heir to his grandmother, Counteſs Elizabeth. 
Was ſucceeded by | 


{cember 1512. He died in 1514, and was ſucceeded w 


LEY 


ALEXANDER, twelfth Earl. Retour '8th July 1573, as 
heir to his father, and retour 12th Jan, 1590, as heir to 
his great-grandmother, Elizabeth Counteſs of Sutherland. 
He died in 1594, had iſſue three ſons, John, Robert, and 
der, was ſucceeded by 
HIS SON 


* | 


a. 


KEexNneTH, fecond ſon of Earl Nicholas. Proved by 
charter, 22d Jan. 1400, by Robert Earl of Sutherland to 
Kenneth his brother, of the lands of Drummoy, &c. 
Royal charter of confirmation thereof, 1oth Aug. 1408 
was ſucceeded by 

| 3 


Joux SUTHERLAND, Proved by bond ot annuity pay- 
able out of the rents of the town of Drummoy by Richard 
Sutherland, ſon and heir to John Sutherland of Forſe, 
24th Oct. 1451. He was ſacceeded by bis ſon, the faie| 


Eo _ * 

RICHARD SUTHERLAND. Proved by the ipecial tervice 

of John Sutherland, dated 28th May 147 1, as heir of this 

Richard, his father, in the lands contained in the original 
charter in 1400, was ſucceeded by 
H1S SON 


Joun SUTHERLAND, Proved by his ſpecial fervice in 
1471, as heir of Richard, his father. He was living in 
11514, and was the undoubted heir male of Nicholas the 
fixth Earl, when Elizabeth, Counteſs of Sutherland, ſuc- 
ceeded to her brother, Earl John, To him ſucceeded his 


GRANDSON, 


I 5 
RICHARD SUTHERLAND, Proved by a precept of clar 
conſtat by John, eighth Earl, dated 1oth Dec, 1546, to 
Richard, as heir of John, his grandfather, 
GeorGe SUTHERLAND of Forſe is ſaid to be lineally 
deſcended of this Richard, and claims the dignity as heir 


male of the ancient Earls of Satherland. 


rch 1580, (upon his father's ation) to him a 
his heirs and aſſignies whatſoever. He died 13th Sept. 
1615. Was tucceeded by 

HIS $0ON 


Joan, tourteenth Earl, Retour, 4th June 1610, as heir 
to his father. Retour, 44th May 1630, deducing his 
pedigree from William Earl of Sutherland, who died 
in 1370, Hedied in 1663, Was ſucceeded by 


| Wy | 
GEORGE, hitteenth Earl. Royal charter upon his father's 
reſignation, dated 21ſt Feb. 1662, in favour of him and 
his heirs therein named. He died in 1702. Was ſuc- 


ceeded by 


F 5 Earl. Proved — royal charter, — i 
| r 


HIS SON 


FM | 31 a 
Joux, fixteenth Earl, Royal charter, 24th June 1681, 
in favour of John Lord Strathnaver, only ſon of George 
Earl of Sutherland, had one ſon, William, who 7 


predeceaſed his father, he was ſucceeded by 
HIS GRANDSON 

KS r : 
WirIIau, leventeenth Earl. Retour, as heir of William 

Lord Strathnaver, his father, and John Earl of Sutherland, 

his grandfather, 7th Jan. 1723. He died in 17;0, and was 

ſucceeded by H1S SON [ 
. 1 | f 
WILLIAM, eignteenth Earl of SUTHERLAND, Who my 

in 1766, leaving iſſue a daughter and only child, 


E L 1 7 
Claiming the Tit ignity | 
couUNTE S or SUTHERLAND. 


TY 


RoBERT, ſecond fon of Alexander, twelfth Earl of Suther 
land, anceſtor of Sir Robert Gordon, Baronet, claiming 
as heir male of Adam Gordon, huſband of Elizabeth, 
Counteſs of Sutherland. | 
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E LIZ AB E T E, 
| (Claiming the Title and Dignity of) 
COUNTESS of SUTHERLAND. 
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To be heard at the Bar of the Housk of Lonxpe, 
upon Thurſday the 16th Day of March, 1769. 
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